Summary to the Decision of the Constitutional Court of Ukraine no.4-rp/2005 as of May 11, 2005

The legal order in Ukraine is based on the grounds according to which no one may be forced to do what is not envisaged by the legislation (article 19.2 of the Constitution); everyone has the right to own, use and dispose of his/her property (article 41.1 of the Constitution); the use of property, in particular, may not cause harm to the rights, freedoms and dignity of citizens, interests of society (article 41.7 of the Constitution).

Article 28.2 of the Law “On economic partnerships” in its wording as of September 19, 1991 established, “If nothing else is envisaged by the statute of the partnership a share may be also purchased on the basis of the agreement with its owner or holder at the price which is defined by parties or at the price which exists at the stock market, as well as in accordance with the procedure of inheritance of citizens or legal succession of legal entities. The procedure of the sale of shares is determined in accordance with the legislation of Ukraine”.

In defining the types of joint stock partnerships and differences between them article 25.1 of the Law “On economic partnerships” establishes that the shares of a close joint-stock company are divided between the founders and may not be distributed by way of subscription, be bought and sold at the stock exchange. The said Law does not establish other prohibitions as to the purchase and sell of shares of a close joint-stock company and they may be bought and sold according to the procedure provided in the article 28 of this Law with taking into consideration of the requirements of its article 11 that obliges the participants of the partnership to adhere to the constituent documents of the partnership, to execute their obligations vis-a-vis the partnership, to bear other obligations if such is envisaged by this Law, other legislation of Ukraine and the constituent documents.

  The list of data which the constituent documents must include is established in article 4 of the Law “On economic partnerships”. It is not exhaustive as article 4.5 sets forth that other conditions that do not contradict the legislation of Ukraine may be included to the constituent documents of a partnership.

Among such conditions there may be the establishment in the constituent documents of a close joint-stock company of a priority right of the shareholders for the purchase of shares which are alienated by its other shareholders.

According to its content article 28 of the Law “On economic partnerships” sets forth the grounds for the purchase of shares, and thus it may not prohibit the establishment of a certain order of their alienation in the close joint-stock company’s constituent documents. 

If the constituent documents of a close joint-stock company within the scope of the current legislation established the priority right of the shareholders for the purchase of shares which are being alienated by its other shareholders, and the founders of the joint-stock partnership according to part two article 26 of the Law “On economic partnerships” concluded a contract which envisages the procedure of realizing by them of joint activity on establishing a joint-stock partnership and the liability vis-a-vis the persons that signed the share and the third parties, then all the shareholders on the basis of the provisions of article 11 of the said Law are obliged to adhere to this contract and to execute it.

From January 1, 2004 the priority right for the purchase of shares by its shareholders in case of their alienation by other shareholders of this partnership is fixed at the legislative level, particularly in article 81.3 of the Economic Code. Furthermore, as is seen from the content of this article the priority right for the purchase of shares, which are being sold by other shareholders is one of the main features upon which the joint stock partnership is considered closed.

Article 4 of the Law “On property” sets forth that the owner at his/her discretion possesses, uses and disposes of the property that he/she owns (item 1) but in realizing his/her right he/she is obliged not to violate the rights and interests of citizens, legal entities and the state protected by the law (part one item 5).

According to article 13.1 of the Law “On property” shares are objects of right of private property and according to the provisions of article 41 of the Constitution the subject of right of property to shares has the right to own, use and dispose i.e. may without restrictions sell, change, give, give in mortgage, give in will etc. At the same time from the content of provisions of this article and article 13 of the Constitution it is understood that the right to property may be limited to a certain extent as the use of property may not damage the rights, freedoms and dignity of citizens, interests of the society.  Thus, the legally provided possibility to exercise the right to possession, use and disposal of the owner of his/her property may not exceed the limits established by legal norms which regulate the relations in the sphere of property.

It is but by the law that there may be established a special procedure of the activity of subjects, whose objects of the right to property are shares, in particular, and only the law may establish certain limitation as to it and to pose on such subject (owners of the shares) additional obligations.

Such limitations and obligations come from, for instance, the provision of the Law “On economic partnerships”: shares of a close joint-stock partnership may not be distributed by way of subscription, be bought and sold at the stock exchange (article 25.1), participants of the partnership are obliged to adhere to the constituent documents of the partnership and to execute decisions of the general sessions and other bodies of administration of the partnership (item “a” article 11), to execute their obligations vis-a-vis the partnership including those related to property participation (item “b” article 11), to bear other obligations if established by Law, other legislation of Ukraine and constituent documents (item “г» article 11), founders of the joint-stock partnership conclude an agreement between themselves which defines the procedure of realization by them of joint activity on establishing a joint-stock partnership, liability before entities which signed the share and third parties (article 26.2).

Agreement according to article 11.1.2 of the Civil Code of Ukraine is a basis for arising civil rights and obligations. Civil rights and duties arise both from agreements foreseen by law and those not foreseen but such that do not contradict the Law. As a constituent agreement is a type of civil agreement, it entails the execution of duties for the circle of persons which signed it. And the violation (non-respect) of these duties makes grounds for liability.

When constituent documents of a close joint-stock partnership lay down the priority right of the shareholders for purchase of shares, which are being alienated by other shares of this enterprise, this is not the limitation of the right of owner of shares to own, use and dispose of his property, as by signing the constituent documents within the limits of the current legislation he willingly agrees to establish a special procedure of alienation of objects of his property undertaking respective obligation.

The norms of constituent documents of a close joint-stock partnership as to the priority right of its shareholders for the purchase of shares that are being alienated by other shareholders do not limit the rights of owner to dispose of his property but set the special procedure of its alienation upon his agreement. If persons who have the priority right for the purchase of shares suggest lower price for shares or demand alienation at prices lower than those at the market then the owner of shares has the right to alienate them at market price, i.e. this right is not absolute.

Thus, the Constitutional Court of Ukraine held as follows. The provisions of article 28.2 of the Law “On economic partnerships” in the systemic link with the provisions of article 4.5, article 25.1 of this Law should be understood as such that establish the grounds for the purchase of shares (in particular upon agreement with their owner or holder at the price which is defined by the parties or at the price established at the stock market as well as in accordance with the procedure of inheritance of citizens or legal succession of legal entities) and thus as such that do not and did not exclude the possibility to envisage the priority right of shareholders for the purchase of shares which are alienated by other shareholders of the partnership in the constituent documents of the close joint-stock company.

The provisions of article 4.1, part one article 4.5 of the Law “On property” in the context of article 41.1, 41.7 of the Constitution in the systemic link with article 81.3 of the Economic Code are to be understood in the way that the owner at his discretion owns, uses and disposes of the property, but in realizing his/her right he/she is obliged not to violate the rights and interests of citizens, legal entities and the society which are protected by law including the priority right (which is not absolute) of the shareholders of a close joint-stock company for the purchase of shares which are alienated by its other shareholders.

