Summary to the Decision of the Constitutional Court of Ukraine no.25-rp/2008 dated November 11, 2008 on the case upon the constitutional petition of the President of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of the Resolution of the Cabinet of Ministers of Ukraine “On Approval of the Procedure for Holding Land Auctions in 2008” (case on land auctions)

Pursuant to the Fundamental Law, Ukraine is a law-based state (Article 1), bodies of legislative, executive and judicial power exercise their authority within the limits established by this Constitution and in accordance with the laws of Ukraine (Article 6.2), laws and other normative legal acts are adopted on the basis of the Constitution of Ukraine and shall conform to it (Article 8.2). Article 19.2 of the Constitution stipulates that bodies of state power and bodies of local self-government and their officials are obliged to act only on the grounds, within the limits of authority and in the manner envisaged by the Constitution and the laws of Ukraine.
The status of the Cabinet of Ministers of Ukraine, except for the aforementioned fundamental norms, is regulated also by other provisions of the Constitution. More specifically, the Cabinet of Ministers of Ukraine is guided in its activity by the Constitution and laws of Ukraine as well as by decrees of the President of Ukraine and Resolutions of the Verkhovna Rada of Ukraine adopted in accordance with the Constitution and laws of Ukraine (Article 113.3), exercises other powers determined by the Constitution and laws of Ukraine (Article 116.10), within the limits of its competence issues resolutions and orders (Article 117.1).
The organisation, authority and operational procedure of the Cabinet of Ministers of Ukraine, and other central and local bodies of executive power, are determined by the Constitution and the laws of Ukraine (Article 120.2).
The system analysis of the aforementioned norms of the Fundamental Law of Ukraine gives grounds to conclude that the Cabinet of Ministers of Ukraine in its activities related to issuance of resolutions and orders is to proceed from the authorities assigned to it exclusively by the Constitution and laws which may not be established by other legal acts (decrees of the President of Ukraine, resolutions of the Verkhovna Rada of Ukraine or its own acts).

In view of the importance of the fundamental principles of the constitutional order, the Constitution provides for the system of guarantees ensuring functioning of the institute of the right of property, including property right to land that is the fundamental national wealth under special protection of the state and is an object of the right of property of the Ukrainian people (Articles 13.1, 14.1).
Furthermore, according to the Fundamental Law, the state ensures the protection of the rights of all subjects of the right of property and economic management, and the social orientation of the economy; all subjects of the right of property are equal before the law (Article 13.4); the right of property to land is guaranteed; this right is acquired and exercised by citizens, legal entities and the state exclusively in accordance with the law (14.2); the legal regime of property is determined exclusively by laws of Ukraine (Article 92.1.7).
Pursuant to the Constitution, the legal regime of property, the procedure and conditions for acquisition or termination of the right of property as well as the right to possess, use and dispose of property (land) are determined by law.

The need to regulate the right of property, including the property right to land, at the level of laws is also confirmed by the legal position of the Constitution Court.
According to the Land Code (hereinafter referred to as “the Code”) (in the wording as of April 17, 2008), the property right to land is acquired and exercised on the basis of the Constitution, this Code and other laws adopted pursuant thereto (Article 78.2).

The grounds for acquisition of the property right to a land plot include, namely, purchase thereof on the basis of a purchase and sell agreement and other civil legal agreements (Articles 81, 82, 83 and 84 of the Code).

Article 124.1 of the Code reads that the right to lease land plots which are in the state or municipal ownership may be acquired exclusively at the auctions except for land plots with objects of immovable property belonging to citizens and legal entities that have no shares (equity interests) belonging to the state.
A similar provision is provided for in Article 16 of the Law of Ukraine “On Lease of Land” (in the wording as of April 17, 2008).
Land plots in the state or municipal ownership intended for sale to subjects of entrepreneurial activities are to be sold on a competitive basis (land auctions), except for the cases of buyout of land plots on which object of immovable property are located that belong to the buyers of such land plots who have no shares (equity interests) belonging to the state (Article 134 of the Code).
Article 137.5 of the Code envisages that land auctions are held pursuant to the procedure provided for by law.

On April 17, 2008 the Cabinet of Ministers of Ukraine issued the Resolution “On Approval of the Procedure for Holding Land Auctions in 2008”, in which it approved the Procedure for holding land auctions in 2008.
Item 1 of the mentioned Procedure establishes that it determines the procedure of preparation, organisation and conduct of land auctions in 2008 to sell land plots or grant a right to lease them. It is emphasised that its force is not applied to sales or leases of land plots, on which objects that are subject to privatisation are located, plots of private property and sales of land plots for agricultural use.

This means that this act regulates issues concerning the procedure of alienation, acquisition and exercise of the right of property, the right of temporary use (lease), functions and authorities of state bodies and local self-government.

However, these issues are to be regulated exclusively by law.

This conclusion is based on the provisions of Article 137 of the Code as quoted above and legal positions of the Constitutional Court.

In view of the fact that the procedure and conditions for acquisition, termination and exercise of the property right to land are included into the general notion of the “legal regime of property”, which is determined exclusively by laws of Ukraine, the Cabinet of Ministers of Ukraine by issuing the Resolution (item 1) acted beyond the limits of its authorities provided for in the Constitution and laws, which does not conform with Articles 8.2, 19.2, 92.1.7, 113.1 and 117.1 of the Constitution.
Hence, the Constitutional Court came to a conclusion on unconstitutionality of item 1 of the Resolution.

In accordance with the Law “On the Constitutional Court of Ukraine”, a constitutional petition is to set forth legal reasoning of statements concerning unconstitutionality of the legal act or separate provisions thereof (Article 39.2.4); the subject for consideration of the Constitutional Court of Ukraine may be a constitutional petition that contains arguments and statements concerning unconstitutionality of laws, other legal acts of the Verkhovna Rada of Ukraine, acts of the President of Ukraine, acts of the Cabinet of Ministers of Ukraine or legal acts of the Verkhovna Rada of the Autonomous Republic of Crimea (Article 71.1).

Absence of adequate legal justification of inconformity of a legal act with the Constitution constitutes the grounds for termination of constitutional proceedings in the case pursuant to Article 45.2 of the Law “On the Constitutional Court of Ukraine” – a constitutional petition does not meet requirements envisaged by the Constitution of Ukraine and this Law.

The constitutional petition does not contain concerning unconstitutionality of items 2, 3, 4, 5 and 6 of the Resolution of the Cabinet of Ministers “On Approval of the Procedure for Holding Land Auctions in 2008”, which constitutes the grounds for termination of constitutional proceedings in the case in the part related to examination of unconstitutionality of these items.
Thus, the Constitutional Court of Ukraine held:

1. To recognise as non-conforming with the Constitution of Ukraine (unconstitutional) provisions of item 1 of the Resolution of the Cabinet of Ministers of Ukraine “On Approval of the Procedure for Holding Land Auctions in 2008” no.394 dated April 17, 2008.  

2. To terminate constitutional proceedings in the part related to examination of conformity with the Constitution of Ukraine (constitutionality) of items 2, 3, 4, 5 and 6 of the Resolution of the Cabinet of Ministers of Ukraine “On Approval of the Procedure for Holding Land Auctions in 2008” no. 394 dated April 17, 2008 pursuant to Article 45.2 of the Law “On the Constitutional Court of Ukraine” – a constitutional petition does not meet requirements envisaged by the Constitution of Ukraine and the Law “On the Constitutional Court of Ukraine”.

3. The provision of item 1 of the Resolution of the Cabinet of Ministers of Ukraine “On Approval of the Procedure for Holding Land Auctions in 2008” no.394 dated April 17, 2008 that was recognised unconstitutional loses its effect on the day the Constitutional Court adopts this Decision.
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