

Summary to the Decision of the Constitutional Court of Ukraine No. 23-rp/2010 dated December 22, 2010 in the case upon the constitutional appeal of citizen Artem Oleksandrovych Bahinskyi concerning the official interpretation of the provisions of Article 141.1 of the Code on Administrative Offences of Ukraine (case on administrative responsibility in sphere of securing traffic safety)
Subject of the right to constitutional appeal – the citizen Artem Oleksandrovych Bahinskyi – applied to the Constitutional Court for the official interpretation of the provisions of Article 141.1 of the Code on Administrative Offences of Ukraine (hereinafter referred to as the Code) in the context of the technical characteristics and specifications for special technical facilities which have functions of audio-, video recording and film scanning or facilities of audio-, video recording and film scanning, which can provide data that could be used as a proof of guilt of owners (or co-owners) of motor vehicles.
Administrative offences and liability for them are determined exclusively by laws of Ukraine (Article 92.1.22 of the Constitution of Ukraine).

The analysis of the provisions of Article 141.1 of the Code in the systemic link with the provisions of Article 258 concerning fixation of violations in the sphere of securing traffic safety by “special technical facilities which have functions of audio-, video recording and film scanning or facilities of audio-, video recording and film scanning, working in the automatic mode” gives ground to conclude that abovementioned facilities are created with the express purpose to fix actual data (evidence) in the sphere of securing traffic safety with appropriate for them functions of recording of image to the electronic data carrier or to the light-sensitive film and are sufficient for establishing the essence of the offence.
The constitutional principle of the law-based state envisages the establishment of such legal order that would guarantee the affirmation and ensuring everyone his/her human rights and freedoms (Articles 1, 3, 19.2 of the Basic Law). The Constitution of Ukraine determines fundamental human and citizen’s rights and freedoms and guaranties for their observance and protection, in particular: human and citizen’s rights and freedoms affirmed by the Constitution are not exhaustive; the constitutional rights and freedoms shall not be abolished; the content and scope of existing rights and freedoms shall not be diminished in the adoption of new laws or in the amendment of laws that are in force (Article 22); citizens have equal constitutional rights and freedoms and are equal before the law (Article 24.1); the legal liability of a person is of an individual character (Article 61.2); an accusation shall not be based on illegally obtained evidence as well as on assumptions; all doubts in regard to the proof of guilt of a person are interpreted in his or her favour (Article 62.3); constitutional human and citizen’s rights and freedoms shall not be restricted, except in cases envisaged by the Constitution of Ukraine (Article 64.1).
On the grounds of above-mentioned the Constitutional Court of Ukraine concluded that the administrative responsibility and the procedure of bringing to administrative responsibility are based on the constitutional principles and legal presumptions that are accounted for recognition and the effect of the rule-of-law principle in Ukraine. The Constitution of Ukraine has the highest legal force. Laws and other normative legal acts are adopted on the basis of the Constitution of Ukraine and shall conform to it (Article 8.2 of the Constitution).
According to Article 61.2 of the Constitution of Ukraine the legal liability of a person is of an individual character. The necessity to provide an individual character to administrative responsibility is envisaged by Article 33.2 of the Code, which stipulates that when imposing punishment the account should be taken of the character of violation, as well as a personality of a violator, degree of his/her guilt, property status, circumstances that alleviate or aggravate his/her guilt. In the Code other constitutional principles are also concretised, in particular, the principle of equality of citizens before law (Article 248 of the Code).

The Code consolidates a set of guaranties for security of the rights of subjects that are brought to responsibility. In complex with the above-mentioned constitutional norms those guaranties form the system of procedural mechanisms of the protection for the mentioned persons. In the context of the examined case the Constitutional Court of Ukraine takes into consideration the provisions of Articles 9, 33, 248, 268 of the Code.
The Constitutional Court of Ukraine draws its attention to the fact that Article 141.1 of the Code, that is a part of the Code’s General Part, determines features for bringing to administrative responsibility namely of owners (or co-owners) of motor-vehicles, but does not exactly determine the content of offence and thus may not be the independent ground for bringing to such responsibility. 

The types of violations and the procedure of bringing to administrative responsibility are envisaged in the Code’s Specific Part. The provisions of Article 141.1 of the Code may be executed only in the systemic link with other Articles, envisaged by the Specific Part of the Code the dispositions of which clear determine that a subject for bringing to responsibility for violation in sphere of securing traffic safety is a person who is guilty, in particular, the driver. Due to the absence in the Code’s Specific Part of the provisions that determine the content of offence of an indication that subject of such violations are the owners (or co-owners) of motor-vehicles, such persons may be brought to administrative responsibility only in case their actions have some administrative violation. Other matters form legal uncertainty while defining the subject who is brought to responsibility in this sphere.

The word combination “owner (co-owner) of the motor-vehicle” used in Article 141.1 of the Code means that both an individual and legal entity may be such owner (co-owner) (Articles 2, 318 of the Civil Code of Ukraine). The Constitutional Court of Ukraine taking into account the constitutional principle of individual legal liability (Article 61.2 of the Constitution of Ukraine), legal doctrine, the provisions of the Code (Articles 9, 12, 13, 14, 15, 16, 17, 27, 30, 31, 32 of the General Part and the Specific Part) and its own legal position according to which “the subject of administrative liability may be only an individual” (item 4.2 of the motivation part of the Decision of the Constitutional Court of Ukraine No. 7-rp/2001 dated May 30, 2001 in case on responsibility of legal entities) considers that the subject who is subject to administrative responsibility in the sphere of securing traffic safety is an individual.   
Thus, the Constitutional Court of Ukraine held:

1. To recognise as non-conforming with the Constitution of Ukraine (unconstitutional) Articles 141.1, 258.6 of the Code on Administrative Offences of Ukraine.

2. The provisions of the Code on Administrative Offences of Ukraine recognised as unconstitutional lose their legal force from the day the Constitutional Court adopts this Decision. 

3. To recommend the Verkhovna Rada of Ukraine to put in order the procedure of bringing to administrative responsibility for the violation in the sphere of securing traffic safety in case of their fixation by special technical facilities which have functions of audio-, video recording and film scanning or facilities of audio, video recording and film scanning, working in the automatic mode in conformity with this Decision.   
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