Summary to the Decision of the Constitutional Court of Ukraine no. 20-rp/2008 dated October 8, 2008 on the case upon the constitutional petition of the Authorised Human Rights Representative of the Verkhovna Rada of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of provisions of item “b”, Article 7.3.4 of the Law “On Insurance Tariffs for General Mandatory State Social Insurance against an Industrial Accident and Occupational Disease which Caused Disablement”, items 1, 5.3, 9, 10.2, 10.3 and 11 Chapter I of the Law “On Introducing Amendments to the Law of Ukraine “On General Mandatory State Social Insurance against an Industrial Accident and Occupational Disease which Caused Disablement” (the case on insurance payments)
Subject of the right to constitutional petition – Authorised Human Rights Representative of the Verkhovna Rada of Ukraine – applied to the Constitutional Court with a petition to examine constitutionality of provisions of item “b”, Article 7.3.4 of the Law “On Insurance Tariffs for General Mandatory State Social Insurance against an Industrial Accident and Occupational Disease which Caused Disablement” No. 2272-III dated February 22, 2001 (hereinafter referred to as “the Law No. 2272-III”) and items 1, 5.3, 9, 10.2, 10.3, 11 Chapter I of the Law “On Introducing Amendments to the Law of Ukraine “On General Mandatory State Social Insurance against an Industrial Accident and Occupational Disease which Caused Disablement” No. 717-V dated February 23, 2007 (hereinafter referred to as “the Law No. 717-V”).
Pursuant to Articles 1, 3, 43.4, 46.1, 46.2 of the Constitution, Ukraine is a social state; the essence and orientation of its activity is determined by human rights and freedoms and their guarantees; the citizens’ right to proper, safe and healthy work conditions and to social protection that includes the right to provision in cases of complete, partial or temporary disability, the loss of principal wage-earner are recognised by the State; the right to social protection is guaranteed by general mandatory state social insurance through insurance contributions of citizens, enterprises, institutions, organisations, budgetary and other sources of social security.
According to Article 1 of the Foundations of the Legislation of Ukraine On General Mandatory State Social Insurance No. 16/98-ВР dated January 14, 1998 (hereinafter referred to as “the Foundations”), general mandatory state social insurance constitutes a system of rights, duties and guarantees that includes material provision of citizens in cases of illness, complete, partial or temporary disability, the loss of the principal wage-earner, unemployment due to circumstances beyond their control, in old age and in other cases established by a law from monetary funds accumulated through payment of insurance contributions by an owner or a body authorised by an owner and citizens, as well as from budgetary and other sources envisaged by a law.
The Law of Ukraine “On General Mandatory State Social Insurance against an Industrial Accident and Occupational Disease which Caused Disablement” No. 1105-XIV dated September 23, 1999 (hereinafter referred to as “the Law No. 1105-XIV”), in line with the Constitution and the Foundations, determines a legal basis, economic mechanism and organisational structure of general mandatory state social insurance of citizens against an industrial accident and occupational disease which caused disablement or death of the insured.
State guarantees for realisation by the insured citizens of their rights and legislative establishment of conditions and procedure for general mandatory state social insuring are the principles of general mandatory state social insurance (Article 5 of the Foundations). Pursuant to Article 22 of the Universal Declaration of Human Rights every human being has the right to social security in accordance with the organisation and recourses of the State. Therefore kinds and amounts of social services and payments to the injured realised and compensated by the Social Insurance Fund for Industrial Accidents and Occupational Diseases of Ukraine (hereinafter referred to as “the Fund”) are established by the state with account taken of the Fund’s financial resources. 
In the Foundations (Article 25.1.4) and the original wording of the Law No. 1105-XIV (Article 21) there is determined a package of kinds of social services and payments (material provision) provided for victims of industrial accidents or occupational diseases in case the insurance event happened. Among these payments there was enshrined in particular the right of the injured to compensation for moral (non-material) damage from the Fund in Article 1.4, item “e”, Article 21.1.1, Articles 28.3, 34.3, 35.1.2 of the Law No. 1105-XIV.
But stipulations of items 1, 5.3, 9, 10.3, 11 of Chapter I of the Law No. 717-V introduced amendments to the mentioned provisions of the Law No. 1105-XIV.

Provisions of items 1, 5.3, 9, 10.3, 11 of Chapter No. 717-V abolished the right of the insured citizens who became victims of an industrial accident or professional disease to compensation for moral damage from the Fund they had had according to stipulations of the original wording of the Law No. 1105-XIV. Nonetheless, in the Constitutional Court’s view the right of these citizens to compensation for moral damage itself is not violated as long as Article 1167 of the Civil Code and Article 2371 of the Labour Code provide that they are entitled to get compensation for moral damage from an owner or a body authorised by an owner (employer). The division of duties concerning compensation for moral damage to victims of an industrial accident and occupational disease established by the legislator do not contradict requirements of Article 22 of the Constitution.
On September 23, 1999 the Verkhovna Rada of Ukraine adopted the Law No. 1105-XIV; Article 34.2.1 of this Law provided that in case of permanent professional disablement the Fund effects a single insurance payment to an injured person in the amount calculated as average monthly earnings for each percent of professional disablement. The mentioned provision, according to item 1 Chapter XI “Final Provisions” of the Law No. 1105-XIV, was to enter into legal force on January 1, 2001 but the Law “On Introducing an Amendment to the Law of Ukraine “On General Mandatory State Social Insurance against an Industrial Accident and Professional Disease which Caused Disablement” No. 2180-III dated December 21, 2000 postponed the date of its entry into force to April 1, 2001. 
Before this date, on February 22, 2001 the mentioned provision of Article 34 of the Law No. 1105-XIV was supplemented by item “b” Article 7.3.4 of the Law No. 2272-III. In particular, there was established a limit for a single insurance payment – it shall not exceed fourfold boundary amount of a wage (an income) from which contributions to the Fund are levied. According to item 1 Article 7 of the Law No. 2272-III, this provision entered into force on April 1, 2001.
In the Constitutional Court’s judgement, there are no grounds for a provision of item “b” Article 7.3.4 of the Law No. 2272-III to be recognised as unconstitutional as the amount of a single insurance payment to industrial accident victims factually was not restricted but established. Consequently, the requirements of Article 22 of the Constitution were not infringed.

Provisions of item 10.2 Chapter I of the Law No. 717-V, according to which an amendment to provisions or Article 34.2.2 was introduced, are constitutional too. The impugned provisions establish a limit of a single insurance payment to industrial accident victims in case when according to further examinations MSEC (Medical Social Expert Commission) established other, higher degree of permanent professional disablement, taking into account other professional disease or other mutilation related to the fulfilment of their labour duties: “it shall not exceed fourfold boundary amount of a wage (an income) from which contributions to the Social Insurance Fund against Accidents are levied”. Even though the Law No. 717-V entered into force on March 20, 2007, the amount of a single insurance payment was not restricted in cases provided by Article 34.2.2 of the Law No. 1105-XIV for in all instances a limit of a single insurance payment to industrial accident victims could not exceed fourfold boundary amount of a wage (an income) from which contributions to the Fund were levied.
Thus, the Constitutional Court of Ukraine held:

To recognise as conforming with the Constitution of Ukraine (constitutional) provisions of item “b” Article 7.3.4 of the Law “On Insurance Tariffs for General Mandatory State Social Insurance against an Industrial Accident and Professional Disease which Caused Disablement” and items 1, 5.3, 9, 10.2, 10.3 and 11 Chapter I of the Law “On Introducing Amendments to the Law of Ukraine “On General Mandatory State Social Insurance Against an Industrial Accident and Occupational Disease which Caused Disablement”, that introduced amendments to Articles 1, 21, 28, 34, 35 of the Law “On General Mandatory State Social Insurance Against an Industrial Accident and Occupational Disease which Caused Disablement”.
