Summary to the Opinion of the Constitutional Court of Ukraine №2-v/2015 dated July 30, 2015 in the case upon the appeal of the Verkhovna Rada of Ukraine for providing opinion on conformity of the draft law on introducing amendments to the Constitution on the decentralisation of power with the requirements of Articles 157 and 158 of the Constitution
Under the Resolution "On inclusion of a draft law on introducing amendments to the Constitution on decentralisation of power to the agenda of the second session of the Verkhovna Rada of Ukraine of the eighth convocation and its submission to the  Constitutional Court" dated July 16, 2015 № 622-VIII the Verkhovna Rada of Ukraine filed an appeal with the Constitutional Court on providing opinion on the conformity of the draft law on introducing amendments to the Constitution on decentralisation of power (registration № 2217a) (hereinafter referred to as "the Draft  Law") with the requirements of Articles 157 and 158 of the Constitution.
According to Article 85.1.1 of the Constitution, the authority of the Verkhovna Rada of Ukraine includes introducing amendments to the Constitution of Ukraine within the limits and by the procedure, envisaged by Chapter XIII of the Constitution.

Pursuant to Article 159 of the Basic Law, a draft law on introducing amendments to the Constitution of Ukraine is considered by the Verkhovna Rada of Ukraine upon the availability of an opinion of the Constitutional Court of Ukraine on the conformity of the draft law with the requirements of Articles 157 and 158 of this Constitution. 
The Verkhovna Rada of Ukraine of the eighth convocation has not considered the Draft Law during the year and has not amended the above provisions of the Constitution during the term of its authority.
The Constitutional Court proceeds from the fact that at the delivery of this opinion there is no martial law or a state of emergency in Ukraine or in its areas, imposed by the procedure, determined by the Constitution.
The Draft Law proposes to read Article 118 of the Constitution as follows:
"Article 118. The executive power in districts and oblasts, in the cities of Kyiv and Sevastopol shall be exercised by prefects.
Particular aspects of the exercise of executive power in the cities of Kyiv and Sevastopol shall be determined by special laws of Ukraine. 

Prefect shall be appointed to the office and dismissed from the office by the President of Ukraine upon the submission of the Cabinet of Ministers of Ukraine.
Prefect shall be a state official.
In the exercise of his/her duties, prefect shall be responsible to the President of Ukraine, accountable to and under the control of the Cabinet of Ministers of Ukraine." 
The above amendments are intended to replace the existing system of local bodies of executive power and do not foresee the abolition or restriction of human and citizen's rights and freedoms.
The Draft Law proposes to read Article 119 of the Constitution as follows:
"Article 119. Prefect on his/her respective territory shall:
1) supervise the observance of the Constitution and laws Ukraine by the bodies of local self-government;
2) co-ordinate the activities of territorial bodies of central  bodies of executive power and supervise the observance of the Constitution and laws of Ukraine by them;
3) ensure the implementation of state programmes;
4) direct and organise the activities of territorial bodies of central bodies of executive power and ensure their interaction with bodies of local self-government in conditions of martial law or state of emergency, environmental emergency;
5) exercise other authorities, determined by the Constitution and laws of Ukraine.
On the grounds and upon the procedure, determined by law, prefect shall issue acts that are mandatory within the respective territory.
Prefects' acts, issued on exercise of the authorities, defined by items 1 and 4 of paragraph one of this Article may be revoked by the President of Ukraine, and those issued on exercise of the powers, defined in items 2 and 3 of paragraph one of  this Article, - by the Cabinet Ministers of Ukraine. Prefects' acts, issued on exercise of the powers, defined in item 5 of paragraph one of this Article, shall be revoked by the President of Ukraine and in the cases, determined by law,- by the  Cabinet of Ministers of Ukraine".
The Draft Law proposes to read Article 132 of the Constitution as follows:

"Article 132. The administrative and territorial structure of Ukraine shall be based on the principles of unity and indivisibility of the state territory, decentralisation in the exercise of state power, ubiquity and capability of self-government authorities and of sustainable development of administrative and territorial units on the basis of their historical, economic, ecological, geographical and demographic characteristics, and ethnic and cultural traditions." 
The amendments to Article 132 of the Constitution, proposed in the Draft Law, introduce organisation of administrative and territorial structure of Ukraine, aimed to replace the existing model of governance in the state, which instead of "the combination of centralisation and decentralisation in the exercise of state power" is based on the principles of "decentralisation of power", and this article is supplemented with the principle "ubiquity and capability of local self-government authorities".
The Draft Law proposes to read Article 133 of the Constitution as follows:

"Article 133. The administrative and territorial structure of Ukraine shall be composed of administrative and territorial units: communities, districts, regions.
The territory of Ukraine shall be divided into communities. The community shall be a primary unit in the system of administrative and territorial structure of Ukraine.
District shall be composed of several communities.
The Autonomous Republic of Crimea and oblasts shall be the regions of Ukraine.
Special status of the cities of Kyiv and Sevastopol in the system of administrative and territorial structure of Ukraine shall be determined by the laws of Ukraine. 
The procedure of establishing, abolishing, demarcating and altering the boundaries, naming and renaming of communities, districts, oblasts, as well as the procedure of establishing, naming and renaming and assigning inhabited localities to the respective category (villages, settlements, cities) shall be determined by law.  
Altering boundaries, naming and renaming of communities and settlements shall be exercised with account of the views of their residents by the procedure established by law".
The Draft Law excludes the list of oblasts from Article 133 of the Constitution.
 The Draft Law proposes to read Article 140 of the Constitution as follows:

"Article 140.  Territorial community shall exercise local self-government both directly and through the bodies of local self-government by means of self-regulation of social affairs of local importance and their management within the limits of the Constitution and the laws of Ukraine.
Territorial community shall be composed of residents of the settlement or settlements of respective community.
Territorial community shall exercise local self-government directly through local referendums and other forms, established by law.
A community council as a representative body and executive bodies of local self-government of the community shall be the bodies of local self-government of the community.
The executive bodies of local self-government of the community shall be controlled and accountable to the community council.
The head of the community shall preside at the meetings of the community council, and shall lead the executive body of local self-government of the community.
District and oblast councils, their executive committees shall be the bodies of local self-government, which shall respectively represent and implement the common interests of territorial communities of district, or oblast.
The status of heads of communities, deputies of community councils, district and oblast councils, the procedure of establishing, reorganising and liquidating of executive bodies of  local self-government of the community, executive committees of district and oblast councils, the scope of their authorities shall be determined by law.
The community council shall promote the activities of bodies of population self-organisation established under the law and the statute of a territorial community and to this end may provide them with finance and property."
The Draft Law proposes to read Article 141 of the Constitution as follows:
"Article 141. Residents of the respective community (communities) - citizens of Ukraine who have attained the age of eighteen on the day elections are held and is deemed by a court to be competent, shall have the right to vote at the elections of the head of the community, deputies of community council, district and oblast councils.
Head of the community, deputies of the community council, district and oblast councils shall be elected in free elections on the basis of universal, equal and direct suffrage by secret ballot.
A citizen of Ukraine, who has attained the age of eighteen on the day elections are held and is deemed by a court to be competent, may be elected head of the community, deputy of the community council, district and oblast councils. A citizen who is serving a sentence for committing a crime or has a criminal record for committing an intentional crime can not be elected head of the community, deputy of the community council, district and oblast councils.
The procedure for the election of deputies of district and oblast councils shall provide for the representation of territorial communities within the respective district, oblast and shall be determined by law.
The heads of the community, deputies of the community council, district and oblast councils shall be elected at regular elections for a four-year term.
The grounds and procedure for early termination of powers of the head of the community, deputy or composition of the community council, district, and oblast councils shall be established by the Constitution and laws of Ukraine.
Regular elections of deputies of all community councils, district, oblast councils, heads of communities shall take place on the last Sunday of October of the fourth year of the term of authority of bodies of local self-government, elected at the previous regular local elections.
Special elections of the head of the community, deputies of the community council, district and oblast councils shall take place no later than 180 days from the date of early termination of powers of the head of the community, composition of the community council, district and oblast councils, and in the case of early termination of powers as prescribed in Article 144 of the Constitution - not later than 120 days from the date of such termination.
District council, oblast council shall elect from among its members the head of the district council, the head of oblast council respectively.
District council, oblast council shall appoint to the office and dismiss from the office the head of executive committee of the council and upon his/her submission forms the composition of this body.
Head of the community, deputies of the community council, district and oblast councils may not have another representative mandate. Other requirements on the incompatibility of the mandate of the head of the community, a deputy of the community council, district and oblast councils shall be established by law."
The proposed amendments reduce the term of office of the head of community, deputies of the community council, district and oblast councils, elected at regular elections, from five to four years.
According to the Constitutional Court, the reduction of the specified term of office does not affect the exercise of voting rights by the citizens of Ukraine, and therefore can not lead to the abolition or restriction of human and citizen's rights and freedoms.
The Draft Law proposes to read Article 142 of the Constitution as follows:
"Article 142. The material and financial basis for local self-government shall be:
1) land, movable and immovable property, natural resources, other objects that are in communal ownership of territorial community;
2) local taxes and levies, part of all-state taxes and other revenues of local budgets.
Objects of common ownership of local communities shall be in the management of district or oblast councils and shall be funded at the expense of district or oblast budgets respectively.
The state shall provide commensurability of financial resources and scope of authorities of local self-government, defined by the Constitution and laws of Ukraine.
Changing the competence of the local self-government shall be carried out with simultaneous corresponding changes in the distribution of financial resources.
The state shall compensate the expenditures of local self-government that arise from the decisions of the bodies of state power.
On the basis of agreement, territorial communities may join objects of communal ownership as well as budget funds to implement joint projects or to jointly finance (maintain) communal enterprises, organisations and establishments, and create appropriate bodies and services for this purpose."
The amendments to Article 142 of the Constitution of the proposed Draft Law specify the material and financial basis of local self-government, establish the duty of the state to ensure commensurability of financial resources and scope of authorities of the bodies of local self-government.
Consolidation in the Constitution of the above duty of the state, the rights of local communities on the basis of agreement to join the objects of communal ownership and budget funds proposed in the Draft Law are aimed at achieving economic independence of territorial communities.
The Draft Law proposes to read Article 143 of the Constitution as follows:
"Article 143. According to law, territorial community directly or through the bodies of local self-government of the community shall:
1) manage the property that is in communal ownership;
2) approve the budget of respective community and control its implementation;
3) approve programmes for socio-economic and cultural development and control their implementation;
4) establish local taxes and levies;
5) ensure the implementation of the results of local referendums;
6) establish, reorganise and liquidate communal enterprises, organisations and institutions, as well as exercise control over their activity;
7) resolve other issues of local importance ascribed  to its competence by law.
 Oblast and district councils shall:
1) approve oblast and district budgets for the implementation of joint projects, and including funds drawn on the basis of agreement from local budgets and control its implementation;
2) resolve other issues ascribed to their competence by law.
Oblast council shall approve a regional programme for socio-economic and cultural development of oblast and control its implementation.
Separation of powers between bodies of local self-government of communities, districts, oblasts shall be determined by the law on the principle of subsidiarity.
Under the law certain powers of the bodies of executive power may be delegated to executive bodies of local self-government of the community, executive committees of district and oblast councils. The State shall finance the exercise of these powers from the State Budget of Ukraine in full, transfer the relevant objects of state property to bodies of local self-government. These powers can be withdrawn on the grounds and in the manner prescribed by law.
The executive bodies of local self-government of the community, executive committee of district, oblast councils on issues of their exercise of the delegated powers of the bodies of executive power shall be under the control of the bodies of executive power, which have delegated such powers".
Determination of the powers of the territorial community corresponds to its constitutional and legal status of the subject of local self-government.
The Draft Law proposes to read Article 144 of the Constitution as follows:
"Article 144. According to law, the territorial communities, heads of communities, bodies of local self-government shall adopt acts of local self-government, which shall be mandatory for the execution throughout the respective territory.
Validity of the acts of local self-government, for reasons of non-conformity with the Constitution or laws of Ukraine shall be suspended by prefect with a simultaneous appeal to a court.
Whereas head of the community, council of the community, district or oblast councils adopts an act, non-conforming with the Constitution of Ukraine, creating a threat of violation of national sovereignty, territorial indivisibility or threat to the national security, President of Ukraine shall suspend the effect of the respective act with a simultaneous appeal to the Constitutional Court of Ukraine, temporarily suspend the powers of the head of the community, composition of the community council, district or oblast councils and appoint a state chargé d'affaires ad interim.  A state chargé d'affaires ad interim shall direct and organise the activities of the respective executive bodies of local self-government of the community, the executive committee of district or oblast councils.
The Constitutional Court of Ukraine shall consider immediately such appeal of the President of Ukraine.
In the case the Constitutional Court of Ukraine declares the act of the head of the community, the community council, district or oblast councils to be in conformity with the Constitution of Ukraine, the President of Ukraine shall cancel the act issued in accordance with paragraph three of this Article.
In the case the Constitutional Court of Ukraine declares the act of the head of the community, the community council, district or oblast councils to be in conflict with the Constitution of Ukraine, the Verkhovna Rada of Ukraine upon the submission of the President of Ukraine shall early terminate the powers of the head of the community, the community council, district or oblast councils and designates special elections by the procedure established by law."
The Draft Law proposes to read Articles 85.1.29, 85.1.30 of the Constitution as follows:
"29) establishing and abolishing communities, districts, oblasts, establishing and altering their boundaries; naming and renaming settlements, communities, districts, oblasts;
30) designating special elections of the heads of the community and deputies of the  community councils, district or oblast councils."
Wording of Article 85.1.29 of the Constitution concerning the powers of the Verkhovna Rada on the establishing and abolishing, altering the boundaries, naming and renaming of administrative units proposed in the Draft Law is conditioned by a change in the organisation of administrative and territorial structure and local self-government.
Wording of Article 85.1.30 of the Constitution proposed in the Draft Law defines the powers of the Verkhovna Rada to designate extraordinary elections of heads of communities, deputies of community councils, district or oblast councils.

The Draft Law proposes to read Article 92.1.16 of the Constitution as follows:
"16) the status of the city of Kyiv as the capital of Ukraine."
Amendment proposed in the Draft Law concerns the determination by the laws of the status of the  city of Kyiv as the capital of Ukraine only, and it is also consistent with the wording of paragraph two of Articles 118.2, 133.5 of the Constitution laid down in the Draft Law on the determination by special laws of the particular aspects of the exercise of executive power in the cities of Kyiv and Sevastopol and the special status of these cities in the system of administrative and territorial structure.
The Draft Law supplements Article 106.1 of the Constitution with item 8
 as follows:
"81) shall temporarily suspend the authority of the head of the community, composition of the community council, district and oblast councils and appoint state chargé d'affaires ad interim in the cases, specified in this Constitution."

Such supplement to Article 106.1 of the Constitution is consistent with the  wording of Article 144.3 of the Constitution proposed in the Draft Law, and does not abolish or restrict human and citizen's rights and freedoms.
The Draft Law proposes to exclude item 5 from Article 121 of the Constitution, according to which the Procuracy of Ukraine is entrusted with "supervision of the observance of human and citizen's rights and freedoms, observance of laws on these issues by  the bodies of executive power, bodies of local self-government, their officials and officers."
This amendment is in the system conjunction with the wording of Article 119.1.1, 119.1.2 of the Constitution laid down in the Draft Law, under which supervision of the observance of the Constitution and laws by the bodies of local self-government and territorial bodies of central bodies of executive power belongs to the authority of the prefect, and does not foresee the abolition or restriction of human and citizen's rights and freedoms.

The Draft Law proposes to read title of Chapter IX "Territorial Structure of Ukraine" of the Constitution of Ukraine as follows:

"Chapter IX. Administrative and Territorial Structure of Ukraine."

Renaming Chapter IX of the Constitution is consistent with the amendments to Articles 132 and 133 of the Basic Law proposed in the Draft Law and does not foresee the abolition or restriction of human and citizen's rights and freedoms.

The Draft Law proposes to supplement Article 150.1 of the Constitution with item 1 as follows:

"11) deciding on the issue upon the appeal of the President of Ukraine on the conformity with the Constitution of Ukraine of the acts of the head of the community, community council, district and oblast councils."

Supplement of Article 150.1 of the Constitution with item 11 proposed in the Draft Law that envisages entitling the Constitutional Court with a competence to decide on the issue of conformity with the Basic Law of Ukraine of acts of local self-government, is consistent with the wording of Article 144 of the Constitution, laid down in the Draft Law, and does not foresee the abolition or restriction of human and citizen's rights and freedoms.
The Draft Law proposes to amend Chapter XV "Transitional Provisions" of the Constitution of Ukraine, supplementing it with item 17 as follows:

"17. After the entry into force of the Law of Ukraine "On Introducing Amendments to the Constitution of Ukraine concerning the decentralisation of power":
1) next regular local elections - elections of heads of communities, deputies of community councils, district and oblast councils shall be held on the last Sunday of October 2017.
The powers of village, settlement and city heads and deputies of local councils, elected at the regular elections in October 2015 and local elections in the period from October 2015 to October 2017, shall be terminated on the date of obtaining powers by the heads of communities, community councils, district and oblast councils, elected at the next regular local elections in October 2017;
2) Upon the submission of the Cabinet of Ministers of Ukraine the President of Ukraine shall appoint to the office and dismiss from the office heads of local state administrations before the appointment of the respective prefects;
3) temporarily until the appointment of prefect, the powers, specified in item 1 of Article 119 and paragraph two of Article 144 of the Constitution of Ukraine, shall be performed by the  head of the local state administration;
4) the President of Ukraine pending the election of the heads of communities, deputies of community councils, district and oblast councils at the next regular local elections in October 2017 shall exercise the powers, envisaged by Article 144 of the Constitution of Ukraine concerning acts adopted by village, settlement, city heads, village, settlement, city, district and oblast councils respectively.
Designated state chargé d'affaires ad interim shall direct and organise the activities of executive bodies of village, settlement or city council, the executive apparatus of the district and oblast council respectively.

The Constitutional Court of Ukraine shall urgently examine the respective appeal of the President of Ukraine concerning acts of village, settlement and city heads, village, settlement, city, district and oblast councils.
In the case the Constitutional Court of Ukraine declares the act of village, settlement or city head, village, settlement, city, district and oblast councils to be in conflict with the Constitution of Ukraine, the Verkhovna Rada of Ukraine upon the submission of the President of Ukraine shall early terminate the powers of village, settlement or city head, village, settlement, city, district and oblast councils respectively and designates special elections".

Proposed amendments set the date of the next regular local elections, terms of office of village, settlement and city heads and deputies of local councils, regulate the  issues of exercising executive power locally and local self-government in the event of early termination of office of village, settlement or city heads, village, settlement or city, district or oblast councils, as well as designating special local elections in connection with the recognition by the Constitutional Court of the acts of local self -government as non-conforming to the Constitution.
The Draft Law proposes to supplement Chapter XV "Transitional Provisions" of the Constitution of Ukraine with item 18 as follows:

"18. Peculiarities of exercising local self-government in some areas of Donetsk and Luhansk oblasts shall be determined by a special law".

The Constitutional Court proceeds from the fact that this item applies to the settlement of peculiarities of local self-government in some areas of Donetsk and Luhansk oblasts by the special law.
The Draft Law contains Chapter II "Final and Transitional Provisions" as follows:

"II. Final and Transitional Provisions

1. This Law shall enter into force in three months after its publication.
2. With the entry into force of this Law one or more settlements (villages, settlements, cities) with surrounding territories shall acquire the status of the community on the ground and by the procedure prescribed by law.
3. From the day of the entry of this Law into force:
1) village, settlement and city councils pending the powers by the community councils, elected in the created by the Verkhovna Rada of Ukraine communities shall continue to exercise the following powers: manage the property that is in communal ownership; approve programmes of socio-economic and cultural development, and control their implementation; approve budgets of the respective administrative and territorial units, and control their implementation; establish local taxes and levies according to the law; ensure  the holding of local referendums and the implementation of their results; establish, reorganise and liquidate communal enterprises, organisations and institutions, and also exercise control over their activity; resolve other issues of local importance ascribed to their competence by law;

2) village, settlement and city heads pending the powers by the  heads of communities, elected in the communities formed by the Verkhovna Rada of Ukraine, shall continue to exercise the powers ascribed by the law to the jurisdiction of village, settlement and city heads;

3) district, oblast councils pending the powers by the district, oblast councils, elected at the next regular local elections in October 2017, shall continue to exercise the following powers: approve programmes of socio-economic and cultural development of the respective oblasts and districts, and control their implementation; approve district and oblast budgets that are formed from the state budget for their appropriate distribution among territorial communities or for the implementation of joint projects, and from the funds drawn on the basis of agreement from local budgets for the realisation of joint socio-economic and cultural programmes, and control their implementation; resolve other issues ascribed to their competence by law.
4. The district and oblast councils, elected at the next regular local elections in October 2017, shall create executive committees on the basis of the law on local self-government, which defines the powers of the executive committees of district and oblast councils.
5. Local state administrations pending the creation of executive committees by the district, oblast councils on the basis of the law on local self-government, which defines the powers of the executive committees of district and oblast councils, but no later than March 1, 2018 , at the respective territory shall continue to provide:
1) the implementation of the Constitution and laws of Ukraine, acts of the President of Ukraine, the Cabinet of Ministers of Ukraine and other bodies of executive power;

2) lawfulness and order; observance of  citizens' rights and freedoms;

3) implementation of national and regional programmes of socio-economic and cultural development, environmental protection programmes, and in areas of compact residence of indigenous peoples and national minorities - programs for their national and cultural development as well;

4) preparation and implementation of respective oblast and district budgets;

5) report on the implementation of respective budgets and programmes;

6) interaction with bodies of local self-government;

7) realisation of other powers granted by the state and also delegated by the respective councils.

Kyiv, Sevastopol city state administrations, district in the cities of Kyiv and Sevastopol state administrations shall continue to exercise the powers, defined in this item, pending the creation of executive bodies of local self-government of the respective communities, but not later than March 1, 2018.
6. Upon the submission of the Cabinet of Ministers of Ukraine the President of Ukraine for the first time shall appoint prefects to the office after the creation of the executive committees by the respective district and oblast councils, but not later than March 1, 2018.
7. Acts of the heads of local state administrations shall be in force before the entry into force of the relevant acts of local self-government, acts of the prefects and other bodies of executive power, adopted in accordance with the Constitution and laws of Ukraine.".
System analysis of the content of the above provisions of the Draft Law has stipulated the conclusion that the proposed amendments do not foresee the abolition or restriction of human or citizen's rights and freedoms. The above amendments are not introduced to Chapter II of the Constitution "Human and Citizen's Rights, Freedoms and Duties" and do not foresee any abolition or restriction of existing rights and freedoms by changing the constitutional norms from other chapters of the Constitution.
Thus, the Constitutional Court of Ukraine held to recognise the draft law on introducing amendments to the Constitution on the decentralisation of power (registration No. 2217a) which proposes to introduce amendments to Articles 85.1.29, 85.1.30, 92.1.16, 106.1, 118, 121.5, 132, 133, 140, 141, 142, 143, 144, 150.1, the title of Chapter IX and Chapter XV "Transitional Provisions" as such that conforms to the requirements of Articles 157 and 158 of the Constitution.                                                                         
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