Summary to the Opinion No. 2-v/2004 of the Constitutional Court of Ukraine as of October 12, 2004
In accordance with the Resolution of the Verkhovna Rada of Ukraine No. 1844-IV "On the preliminary adoption of the draft-law on introducing amendments to the Constitution of Ukraine (file No. 4180)" as of June 23, 2004 the Verkhovna Rada of Ukraine applied to the Constitutional Court with the petition on providing an opinion concerning the conformity of the draft-law "On introducing amendments to the Constitution of Ukraine" (hereinafter the "draft-law") with the requirements of articles 157 and 158 of the Constitution of Ukraine.

The draft-law proposes to introduce the following amendments to the Constitution:

To revise: 76, 77.1, 78, 81-83, 85, 87, 88.1, 88.2.2, 88.3, 89, 90, 93, 94.4, 98, 103.5, 106.1.8, 106.1.9, 106.1.10, 106.1.11, 106.1.12, 106.1.13, 106.1.15, 106.1.16, 106.1.19, 106.1.22, 106.1.30, 106.4, 112-115, 116.10, 118.4, 118.8, 118.9, 118.10, 120, 122.1, 126.5.2, 141.1, 148.2, "Final and Transitional Provisions"; to eliminate article 106.1.14; to complement article 166 with clauses 91, 92, 93, to complement Article 121 with Clause 5.

Examination of the suggested provisions of Article 76.3, 76.4; Article 78.3; Article 81.1, 81.2.1, 81.2.2, 81.2.3, 81.2.4; Article 82.1, 82.2, 82.3, 82.4; Article 83.1, 83.2, 83.3, 83.4; Clauses 1-11, 14, 16-18, 22, 23, 27-31, 34-36 of Article 85.1; Article 87.1; Article 89.2, 89.3, 89.4, 89.5; Article 90.1; Article 93.2; the first sentence of Article 94.4; the second sentence of Article 103.5; Article 113.1; Article 114.5; Article 120.3 of the Constitution testifies to their identity to the respective provisions of Articles 76, 78, 81, 82, 83, 85, 87, 89, 90, 93, 94, 103, 113, 114, 120 of the Constitution which is currently in force. 

Provisions of Article 85.1.34, Article 89.2, 89.3, 89.4, 89.5 of the draft-law (taking account of the Constitutional Court reservations laid down in its Opinion No. 3-v/2003) are identical to those of Article 85.1.34, Article 89.3, 89.4, 89.5, 89.6 of the Constitution currently in force. It goes about the restoration of the provisions of the Constitution in force which were absent in the draft-law No. 4180 before it was elaborated and preliminary adopted by the Parliament of Ukraine. 

However, during the elaboration of the draft-law No.4180 the reservations of the Constitutional Court laid down in the mentioned Opinion which prescribed that "even though no human or civil right cancellation or limitation results from the fact that the Congress of Judges of Ukraine may no longer take part in the appointment of the judges of the Constitutional Court, the judiciary is in effect debarred from the formation of the sole body of constitutional jurisdiction, which will not favour strengthening the fundamentals of the constitutional jurisprudence in Ukraine" (paragraph 13, Clause 3 of the motivation part).

The proposed in the draft-law  (the editorial improvements and amendments exclusive) addition of Part 5 to Article 76; amendments to Article 78.3; Article 81.2.6; Article 83.5, 83.6, 83.7, 83.8, 83.9; Clauses 15, 24, 25, 37 of Article 87; Article 88.3; Article 90.2.2, 90.2.3, 90.2.4, 90.3, 90.4; Article 93.1; Article 106.1.8, 106.1.9, 106.1.10, 106.1.11, 106.1.12, 106.1.14 (eliminated), 106.1.15, 106.1.16, 106.1.22, 106.1.30, 106.4; Article 112; Article 113.1, 113.2, 113.3; Article 114.1, 114.2, 114.4, 114.5; Article 115.1, 115.2, the first sentence of Article 115.3; Article 118.4; 118.9, 118.10; Article 120.3; Article 122.1; Article 126.5.2; Article 148.2 of the Constitution as proposed by the draft-law had been examined by the Constitutional Court and recognised as such that conform with the requirements of Article 157 of the Constitution in its Opinion No. 3-v/2003. 

Taking into account the proposals of the Constitutional Court laid down in its Opinion No. 3-v/2003, the draft-law, revised and preliminary adopted by the Verkhovna Rada, contains changes and amendments which, upon their examination by the Constitutional Court, have not been found to imply abolishment or restriction of human and citizens’ rights.

This, in particular, refers to the provisions of the following Constitution articles:

Article 77.1 – next elections to the Verkhovna Rada of Ukraine shall be held in the last week of the last month of the fifth year of the Verkhovna Rada's term.

Article 83.8 on the submission of proposals to the President of Ukraine by a deputy faction coalition concerning the candidature of the Prime Minister and those of the Cabinet of Ministers of Ukraine.

Article 83.10 – a Verkhovna Rada deputy faction comprising the majority of People’s Deputies of Ukraine of the constitutional composition of the Verkhovna Rada shall have the rights of a deputy faction coalition at the Verkhovna Rada of Ukraine prescribed by the Constitution.

Article 88.2.2 on the authority of the Chairman of the Verkhovna Rada concerning the organization of activity of the Verkhovna Rada of Ukraine and coordination of the activity of its bodies.

Article 113.3 – the Cabinet of Ministers of Ukraine is guided in its activity by this Constitution, the Laws of Ukraine, Presidential Decrees and Verkhovna Rada Resolutions, adopted in accordance with the Constitution and the Laws of Ukraine.

The second sentence of Article 115.3 on the formation by the Verkhovna Rada of Ukraine of a new Cabinet of Ministers of Ukraine within the terms and in accordance with the procedure defined by the Constitution.

Article 115.4 – the Cabinet of Ministers that resigned before the newly elected Verkhovna Rada or which resignation was accepted by the Verkhovna Rada shall continue to carry out its duties until a newly-formed Cabinet of Ministers of Ukraine commences its activity.

Article 116.10 on exercising by Cabinet of Ministers of Ukraine of other powers prescribed by the Constitution and the Laws of Ukraine.

Article 141.1 on the establishment of the five-year term in office for the deputies of bodies of local self-government.

Amendments to Clauses 13, 33 of Article 85.1 of the Constitution by adding the words "and of the Law" and "and by the Law" respectively. 

"Final and Transitional Provisions" of the draft-law (hereinafter the "Provisions") define the time period for the Law "On introducing  amendments the Constitution of Ukraine" to take effect and the procedure for the assuming of powers by the state bodies in accordance with the amendments introduced to the Constitution. 

According to the Clause 1 of the Provisions (and in relation to Clause 4), the Law takes effect from the day of taking the office by the President of Ukraine who shall be elected during 2004 elections. It is also proposed that Articles 76.5, 77.1, 78.2, 81.2.6, 81.6, 90.2.1 and 120.2 made consistent with Clauses 2, 3 and 6 of the Provisions shall take effect on the date of the assumption of powers by the Verkhovna Rada elected in 2006. 

Clauses 5 and 9 of the Provision define the term of exercising of constitutional authorities by the Cabinet of Ministers of Ukraine and members of the Board of the National Bank of Ukraine appointed by the President of Ukraine after the Law takes effect and in accordance with the introduced amendments to the Constitution which is caused by the re-distribution of powers between the President of Ukraine and the Cabinet of Ministers of Ukraine. 

Clause 7 of the Provisions establishes the term of office for the judges of the  Constitutional Court appointed by the Congress of Judges of Ukraine and the procedure for the Verkhovna Rada and the President of Ukraine to appoint new judges of the Constitutional Court under Articles 85.1.26 and 106.1.22 of the Constitution as amended by the draft-law (paragraph 1). Moreover, it is established that the Verkhovna Rada may, in cases prescribed in Article 126.5 of the Constitution, terminate the powers of the judges of the Constitutional Court appointed by the Congress of Judges of Ukraine.

These powers of the Verkhovna Rada and the President of Ukraine are envisaged by the proposed amendments of the draft-law according to Articles 85.1.26 and 106.1.22 of the Constitution. At the same time, the Constitutional Court sees certain inconsistency of paragraph 2 Clause 7 of the Provisions with Article 126.5 and Article 149 of the Constitution currently in effect.

Clause 8 of the Provisions provides that amendments to Article 126.5.2 of the Constitution as to the reaching by the Constitutional Court and Supreme Court judges of the 70-year-old age shall concern judges appointed after this Law takes effect.

