Summary to the Decision No. 14-rp/2004 of the Constitutional Court of Ukraine as of July 7, 2004

The subject of the right to constitutional petition — 56 People’s Deputies of Ukraine —applied to the Constitutional Court of Ukraine for consideration of the compliance of paragraph 2 of Article 39.1 of the Law of Ukraine On Higher Education (hereinafter referred to as "the Law") establishing the maximum 65-year age limit for a candidate for a head of a higher education institution of the third or fourth level of accreditation, with the Constitution of Ukraine (constitutionality).

When resolving the issue raised in the constitutional petition, the Constitutional Court of Ukraine proceeds form the following. According to Article 43 of the Constitution of Ukraine, everyone has the right to labor, including the possibility to earn one's living by labor that he or she freely chooses or to which he or she freely agrees (Article 43.1); the State creates conditions for citizens to fully realize their right to labor, guarantees equal opportunities in the choice of profession and of types of labor activity (Article 43.2).

Freedom of labor provides free choice of an individual as to engagement in labor activity, free choice of the sphere of labor activities, non-discriminatory access to labor relations for realization of person's abilities. By its nature, the right to labor is an inalienable right and per se means ensuring of equal opportunities for everybody in its execution. Execution of a citizen's right to labor shall be performed through entering into the labor agreement and performance of duties according to his/her specialty, qualification, or an office as provided by the structure and staff list of an enterprise, institution, or organization. 

The constitutional principle of equality allows possibilities for the legislator to establish some differences in the legal status of persons belonging to different categories of occupations and work conditions, including possibility to introduce special rules regulating the reasons and conditions of filling some positions if required by the specific nature of professional activities. The reason for establishing some differences (requirements) in the legal status of workers should be valid, and differences (requirements) established for perusing such purpose, should comply with the constitutional provisions, be well-grounded, defensible, and fair. Otherwise, establishment of restrictions on filling some positions would represent discrimination. 

The said interpretation of provisions of Article 43 of the Constitution of Ukraine complies with international legal acts. In accordance with 1966 International Covenant on Economic, Social and Cultural Rights, the State may establish such rights only to such limitations as are determined by law only in so far as this may be compatible with the nature of these rights and solely for the purpose of promoting the general welfare in a democratic society (Article 4). 

Neither provisions of the Law, nor positions of the public authorities as to the established age limit (65 years) for a candidate for a head of a higher education institution of the third or fourth level of accreditation allows to determine the purpose of such restriction. Although, given any possible purposes to be implied by the Law, the said restriction may not be deemed as justified, well-grounded, or fair. At least, there are less burdensome ways for achieving these goals except for automatic groundless deprivation of citizens of the right to stand for an office of a head of a higher education institution of after reaching the age of 65. 

The challenged provision of the Law deprives persons at the age of 65 of the possibility to stand for offices of heads of higher education institutions of the third or fourth levels of accreditation regardless of their abilities, experience, qualification level, in particular, availability of the academic or doctoral degrees, scientific and creative potencies, authority with scientific and teaching community, business and other skills, state of health etc. 

This conclusions complies with the International Labor Organization Recommendation No. 162 Concerning Older Workers (1980) saying that older workers should, without discrimination by reason of their age, enjoy equality of opportunity and treatment with older workers taking into account their personal qualities, experience and qualification, as regards, in particular, access to jobs both in the public and private sectors by their choice; however, in some exceptional cases, age limits may be imposed taking into account specific requirements, conditions or rules of certain types of work (paragraph 5). 

Managerial (administrative) functions of a head of a higher education institution of the third or fourth levels of accreditation as provided by the Law, are inseparably linked with his/her research and educational activities within the said institution. The Law determines a higher education institution as an educational and research institution giving education, upbringing, and professional training to individuals, and performing researches and scientific and technical activities (Article 1.12). One of the main purposes of a higher education institution is execution of research and technical activities along with educational activities, training of scholars and teachers and their attestation within the accredited higher education institutions of the third and fourth levels of accreditation etc. (Article 22.2 of the Law). An office of the head of a higher education institution of the third and fourth levels of accreditation is one of the key positions occupied by scholars and teachers of such institution (Articles 32.1, 48.2 of the Law, Article 22-2 of the Law of Ukraine On Research, Scientific and Technical Activities). 

Scholars and teachers are participants of the educational process within the institutions of higher education (Article 46.2) and are determined as scholars whose principal place of business provides for professional execution of pedagogical and scientific or research and technical activities within the higher education institutions of the third and fourth levels of accreditation (Article 47.2 of the Law, Article 1.10 of the Law of Ukraine On Research, Scientific and Technical Activities). 

The Law establishes no age limits for scholars and teachers, except for heads of higher education institutions of the third and fourth levels of accreditation and heads of departments of such institutions. 

But work of heads of higher education institutions of the third and fourth levels of accreditation, as well as other scholars and teachers irrespective of their positions is subject to no specific requirements, conditions or rules of professional activities giving well-grounded reasons for establishment of age limits for such work performance. 

The challenged provision of the Law imposes unequal age-based legal conditions of filling offices of heads of institutions of higher education of the third and fourth levels of accreditation for citizens, who equally satisfy the requirements of professional personality, thus restricting guaranties of equal opportunities in execution of the constitutional right to labor, as established by the Fundamental Law. 

So, the above shows that the age limit imposed on a candidate for the office of the head of a higher education institution of the third or fourth level of accreditation is supported by no specific requirements to operations in such capacity, and the challenged norm results in discrimination in execution of the right to labor, and as so contradicts the provisions of Articles 24.1, 24.2, 43.1, 43.2 of the Constitution. 

One of the principles of management of a higher education institution is the autonomy and self-governance of such institution to be implemented in accordance with the law, which provides for the right to determine forms of education, forms and types of teaching on the sole direction of such institution, the right to employ teachers, scholars, and other employees (Articles 29.1 and 29.2 of the Law). The age limit imposed by the Law on a candidate for an office of the head of higher education institutions of the third or fourth levels of accreditation restricts the autonomy and self-governance of higher education institutions in the field of selection and disposition of staff members. 

