Summary to the Opinion No. 1-v/2004 of the Constitutional Court of Ukraine as of March 16, 2004

In compliance with the Decree of the Verkhovna Rada of Ukraine "On the preliminary approval of the draft-law on introducing amendments to the Constitution of Ukraine (Reg. No. 4105)" as of December 24, 2003 No.1399–IV, the Verkhovna Rada of Ukraine applied to the Constitutional Court with a submission to provide opinion on the compliance of the draft-law "On introducing amendments to the Constitution of Ukraine", hereinafter referred to as "the draft-law" with the requirements laid down in Articles 157 and 158 of the Constitution of Ukraine. 

The draft-law suggested the following:

To make the following amendments to the Constitution of Ukraine: to state in the new wording Articles 76, 77.1, 78, 81–83, 85, 87, 88.3, 89, 90, 93, 94.4, 98, 103, 106.1.8–12, 106.1.15, 106.1.16, 106.1.19, 106.1.22, 106.1.30, 106.4, 112 – 115, 116.1.9–93, 118, 120, 121.1.5, 122.2, 126, 128.1, 141.1, and 148.2, Chapter XVI; to remove Article 106.1.14.

The comparative analysis of the provisions laid down in Articles 76.3 and 76.4; 78.1 and 78.3; 81.1, 81.2.1 and 81.2.3; 82.1, 82.2 and the first sentence of Article 82.3; 83.1 and 83.4;, 85.1.1–3, 85.1.5, 85.1.6, 85.1.8–11, 85.1.13, 85.1.14, 85.1.17–23, 85.1.28–31, 85.1.33–35; 88.1; 89.2–5; 90.1; 93.2; 113.3; 114.5; 120.3 of the Constitution proposed in the draft-law, gives reason to establish that they fully comply with the relevant provisions laid down in Articles 76, 78, 81, 82, 83, 85, 88, 89, 90, 93, 113, 114, and 120 of the effective Constitution.

As for the amendments and supplements to the Constitution, stipulated in the draft- law in respect of Articles 76.1, 76.2, and 76.5; the second sentence of Article 82.3; Article 83.2, 83.3, 83.5; Articles 85.1.15, 85.1.16, 85.1.24–26; Article 87.2; Article 88.3; Articles 90.1, 90.2.3, 90.2.4; Article 93.1; Articles 106.18, 106.1.10, 106.1.11, 106.1.15, 106.1.16, 106.1.22; Articles 113.1, 113.2; Articles 114.1, 114.2, 114.4; Article 115.1–3; Article 118.4, 118.9; Article 122.1; Article 141.1; Article 148.2; section 1, 2, the second paragraph of section 3, the first paragraph of section 7 of Chapter XVI "Final provisions concerning the amendments to the Constitution of Ukraine", these amendments and supplements were recognized as non-compliant with the requirements laid down in Articles 157 and 158 of the Constitution by the Opinion No.2–v/2003 of the Constitutional Court as of November 5, 2003.

A number of amendments and supplements to the Constitution stated in the draft-law, was introduced in accordance with the proposal of the Constitutional Court, stated in the said Opinion, and does not contradict Articles 157 and 158 of the Constitution. This also concerns the new wording of Article 77.1, additional Article 83.10, and the new wording of Article 112, Article 114.3, Article 120.2, Article 121.1.5, and the recovering of the provisions laid down in Article 89.2–5 of the Constitution.

Some provisions laid down in the draft-law, already recognized by the Constitutional Court as non-compliant with the requirements laid down in Articles 157 and 158 of the Constitution, were amended, which does not affect previously proposed contents of the text of the draft-law, and, therefore, does not contradict the requirements laid down in Articles 157 and Article 158 of the Constitution. This concerns certain clarifications in the wording of Article 78.4; Articles 81.2.2, 81.2.4–7, 81.3–6; Article 83.6–9; Articles 85.1.4, 85.1.12, 85.1.32, 85.1.36, 85.1.37, 85.2; Article 87.1; Articles 90.2.1, 90.3; Article 98; Articles 106.1.12, 106.1.19, 106.1.30; additional section of Article 116.1.91–93; Article 118.10; Article 120.1; Article 126.5.2 and the first paragraph of section 3, the second paragraph of section 7 Chapter XVI of the Constitution.

The revisions made to the draft-law upon rendering the Opinion No. 2–v/2003 by the Constitutional Court on November 5, 2003 resulted in the amendments and supplements, which require additional examination for compliance with the requirements of Articles 157 and 158 of the Constitution.

Such examination was made by the Constitutional Court as to the withdrawal of the provisions (previously proposed by the subject of the right to legislative initiative) laid down in section 9 of Chapter XVI of the Constitution "bodies of prosecutor's office of Ukraine shall exercise authorities stipulated by section 5 of Article 121 of the said Law during 5 years since the day of their taking effect", and those worded in the draft-law amendments and supplements to the Constitution, in particular, Articles 78.2; 94.4; 106.1.9; 106.4; 114.4; 115.4; 118.8; and 120.2.

Leaving unchanged (by the Decree of the Verkhovna Rada of Ukraine "On introducing amendments to the Decree of the Verkhovna Rada of Ukraine "On the preliminary approval of the draft-law on introducing amendments to the Constitution of Ukraine (Reg. No. 4105)" as of February 3, 2004, No.1403–IV) the effective provisions laid down in Article 85.1.7 and 85.1.27, Article 103, 126.4, 128.1 of the Constitution and cancellation of some new provisions previously proposed in the draft-law and specified in additional wordings Articles 90.2.2, 90.4, sections 4–6 and 8 of Chapter XVI, may not be deemed amendments and supplements to the effective Constitution, as they make no change to the provisions of the Constitution.

At the same time, the Constitutional Court shall specify the availability of certain inconsistencies in the draft-law between the text thereof and the provisions of the effective Constitution. However, the removal of such inconsistencies, as far as they do not cancel or limit human and citizens’ rights and freedoms, and are not oriented towards the liquidation of independence or violation of the territorial integrity of Ukraine, is beyond the limits of the authorities of the Constitutional Court.

