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Summary to the Decision of the Constitutional Court of Ukraine No. 8-rp/2010 dated March 11, 2010 in the case upon the constitutional petition of 46 People’s Deputies of Ukraine concerning the official interpretation of the notions “the highest judicial body”, “superior judicial body” and “cassation challenging” contained in Articles 125 and 129 of the Constitution of Ukraine

Subject of the right to constitutional petition – 46 People’s Deputies of Ukraine – applied to the Constitutional Court for the clarification of the meaning and official interpretation of the notions “the highest judicial body”, “superior judicial body” contained in Article 125 of the Constitution and “cassation challenging” contained in Article 129 of the Constitution in their system conjunction. 
In the constitutional petition clarification of the following questions was also requested: whether it means that the constitutional status of the Supreme Court as the highest judicial body within the system of courts of general jurisdiction confers upon it the constitutional authorities to exercise cassation review and review under exceptional circumstances of decisions of commercial and administrative courts after the High Commercial Court and the High Administrative Court; whether such fundamental principle of the judiciary provided for by Article 129.3.8 of the Constitution as “cassation challenging of a court decision” implies only one-time challenging; whether the status of high specialised courts – superior judicial bodies - established by Article 125.3 of the Constitution means that procedurally they are final cassation instance for challenging the decisions of local and appellate commercial and administrative courts; whether challenging decisions of administrative courts under exceptional circumstances to the Supreme Court is their repeat cassation challenging; whether the review of decisions under exceptional circumstance by the Supreme Court in administrative justice is a separate constitutional principle of the judiciary; whether it is allowed to provide in laws for other forms of challenging the decisions of courts of general jurisdiction, except for those established by the Constitution as the principles of the judiciary, i.e. appellate and cassation challenging.
Articles 1, 3.2 and 55.1 of the Constitution stipulate that Ukraine is a democratic and law-based state; human rights and freedoms and their guarantees determine the essence and orientation of the activities of the state; to affirm and ensure human rights and freedoms is the main duty of the state; human and citizens’ rights are protected by court.

The right to judicial remedy is ensured by the constitutional guarantees of administration of justice by the courts established on the basis of the Constitution and under the procedure prescribed by the law.

The system of the courts of general jurisdiction is determined by Chapter VII “Justice” of the Constitution, in particular, by Article 125 of the Fundamental Law, whereby the Supreme Court is the highest judicial body within the system of courts of general jurisdiction and high courts are superior judicial bodies among specialised courts.
Article 129.3.8 of the Constitution determines one of the fundamental principles of the judiciary – ensuring appellate and cassation challenging of a court decision, except for instances established by the law.

The principle of the rule of law is recognised and effective in Ukraine (Article 8.1 of the Constitution).
The European Court of Human Rights in its case-law has outlined particular characteristics of the principle of the rule of law in building national judicial systems and administration of justice to be observed by the Member States of the Council of Europe which signed the 1950 Convention for the Protection of Human Rights and Fundamental Freedoms.

The principle of the rule of law implies that the distribution of judicial authorities between the Supreme Court and high courts, the determination of stages of justice and forms of court proceedings shall be governed by the guarantees of everyone’s right to a fair trail.

The Law “On the Judiciary of Ukraine” (Article 39), the Code on Administrative Justice (Article 210) and the Code on Commercial Procedure (Article 108) prescribe that high specialised courts try cases of a respective jurisdiction in cassation and are the courts of cassation instance.
The Constitutional Court, taking into account Article 125.4 of the Constitution whereby appellate and local courts function in accordance with the law, concluded that high courts are authorised under the law to ensure cassation challenging and review of the court decisions of respective jurisdictions.

According to Article 6 of the 1950 Convention for the Protection of Human Rights and Fundamental Freedoms, in the determination of his/her civil rights and obligations or of any criminal charge against him/her, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. This right shall be understood in the light of respect for the principle of the rule of law, one of the essential aspects of which is res judicata. This means that none of the parties may request for the review of final and mandatory decision of the court solely on the ground that it seeks a new hearing and resolution of its case.
Cassation instance functions only within the cassation court proceedings exclusively for examining the soundness of evaluation of the circumstances of the case in the decisions of the courts of first and appellate instances. As the cassation instance, the Supreme Court, repeatedly after high courts, examines court decisions (Articles 39 and 47 of the Law “On the Judiciary of Ukraine”, Chapter XII2 of the Code on Commercial Procedure and Article 235.2 of the Code on Administrative Justice). This it is unacceptable in terms of ensuring the right to a fair trial within  reasonable time. Furthermore, the existence of two cassation instances for examining the decisions of specialised courts is incompatible with the requirements of legal certainty. 
In view of the above-mentioned, the Constitutional Court reaches conclusion that only one-time cassation challenging and review of court decisions shall be legitimate. The constitutional status of the Supreme Court, as the highest judicial body within the system of courts of general jurisdiction, does on imply legislative conferring upon it the authorities of the cassation instance regarding the decisions of high specialised courts which exercise the authorities of cassation instance.
Considering the issue whether it is possible for the legislator to establish other forms of challenging the decisions of courts of general jurisdiction, except those set forth in Article 129.3.8 of the Constitution as the principles of the judiciary, i.e. appellate and cassation challenging, the Constitutional Court held that by its meaning this constitutional provision does not exhaustively mention all the forms of challenging decisions of the courts of general jurisdiction.

Article 129.3.8 of the Constitution determines “ensuring of... cassation challenging of the court decision” only as one of the fundamental principles of the judiciary. At the same time, Article 129.4 of the Constitution allows that other principles of the judiciary in the courts of specific jurisdictions may be provided for by the law. Thus, the legislator may provide in the laws on judicial system and judiciary for other forms of challenging and review of decisions of the courts of general jurisdiction.
Thus, the Constitutional Court of Ukraine held:
1. In the aspect of constitutional petition:

– the determination in Article 129.3.8 of the Constitution of “ensuring... the cassation challenging of the court decision” as one of the fundamental principles of the judiciary in its system conjunction with Articles 8.1 and 125 of the Fundamental Law means one-time cassation challenging and review of a court decision; other forms of challenging and review of decisions of courts of general jurisdiction may be provided for by the law;
– the determination in Article 125.3 of the Constitution of high courts as the superiour judicial bodies of specialised courts means that high courts exercise, on the grounds and within the limits established by the laws on the judiciary, the authorities of the court of cassation instance regarding the decisions of respective specialised courts;

– the determination in Article 125.2 of the Constitution of the Supreme Court of Ukraine as the highest judicial body within the system of courts of general jurisdiction means that the constitutional status of the Supreme Court does not imply legislative conferring upon it the authorities of the court of cassation instance regarding the decisions of high specialised courts which exercise the authorities of cassation instance.
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