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IMEHEM YKPATHU
PINMEHHA
KOHCTUTYIIIMHOTO CYAY YKPATHU

y cnpaBi 3a KOHCTHTYHIHHHM mnojauHsM 47 HapoaHHX

aenyTaTis  Ykpainm mozo  BianoBigHocti  Komcrutyuii

Ykpainun (KOHCTHTYNIHHOCTI) OKpeMHX mOJIOKEeHL 3aKOHY

Ykpainn ,JIIpo 3amobiranns kopynuii“, KpuminaabnHoro
KoAeKcy YKpaiHu

M.Kuis Crpasa Ne 1-24/2020(393/20)
27 xoBTHA 2020 poky
Ne 13-p/2020

Bemuka nanara Koncrurymniitnoro Cyny YkpaiHu y cKiani CymiB:

Tynunekoro Onexcanapa MukonaiioBu4a — roJioByro4oro,
["onosatoro Cepris [lerpoBuya,
I'oponosenka Biktopa BanenTiHOBHYA,
3aBropoansoi Ipuau MukonaiBHH,
KacwMminina Onexcanapa BonoguMuposuya,
Konicuuka Bixropa ITaBnoBuua,

Kpusenka Biktopa BacunsoBuua,

Jlemaka Bacuns BacunboBuua,

JIutBuHOBa Onekcanapa MukosaiioBuya,
Moiicuka Bonogumupa PomanoBrua,
IlepBoMaticekoro Omnera OnekcifioBuya,
Caca Cepris BomonumupoBuya,

Crninenka Irops JImutpoBHua — fomosigaya,
®imoxka [lerpa TogockoBHuYa,

IOpoBcrkoi 'aman BanenTunisawy,

PO3IrIsHyJia Ha IUICHapHOMY 3acCiflaHHi CIIpaBy 3a KOHCTHTYIIHHHUM IOJaHHAM
47 HapomHMX JemyTaTiB YkpaiHu mono BimmosimHocti Koncrutynwii Ykpainm
(KOHCTHTYI(IMHOCTI) OKpeMHX TIIOJOXeHb 3akoHy VYkpaiuu ,JIIpo 3amobiraHHs
Kopynuii® Bix 14 >xoBTHa 2014 poxy Ne 1700—VII (Bimomocti Bepxosroi Pagu

Ykpaiuu, 2014 p., Ne 49, ct. 2056) 3i 3miHamu, Kpuminanbhaoro xopekcy Vipainu.
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3acimyxaBum cyjmo-gonosigada Cnigenka 1.JI. Ta mocnmimuBmm Martepiaiu

cnpasu, Koucturyuitauit Cyn Ykpainu
YyCTaHOBHB:

1. Cy6’exT mpaBa Ha KOHCTUTYLiiHe moxaHHA — 47 HapOAHUX JEIyTaTiB
Ykpainu — 3BepHyBcs A0 KoHcrurynitHoro Cyny YkpaiHu 3 KIOTOTaHHSAM BH3HATH
TaKUMHM, IO He BiINoBifaloTh KoHcrutymii VYipaiHu (€ HEKOHCTHTYLIHHHUMU),
OKpeMi HoJoXeHHs1 3akoHy YKpaiuu ,IIpo 3amobiranHs xopymimii“ Bin 14 >XOBTHs
2014 poky Ne 1700-VII 31 3minamu (mamni — 3axkon Ne 1700), KpuminaisHOro kogekcy
VYkpainu (nani — KK Ykpaian).

Haponni nemytaru YkpaiHu NpOCsATh BU3HATH TaKMMHM, 10 HE BiAMOBimarOThH
Koncrutynii  YkpaiHu (€ HEKOHCTHTYUIMHWMM), IIOJOXKEHHS MYHKTYy 8
yacTMHH mepwol crarti 11, nysxtie 2, 10' wactmam nepmoi craTtTi 12,
ab3aniB Opyroro, TpeThOrO YaCTHHM IepIIoi ctaTTi 47, YaCTHH MepIIoi, TPeThOol
crarti 50, crarri 51, 4actuHm apyroi crarti 52 3akony Ne 1700, crarri 366!
KK Vxpainu.

ABTOpH KJIOIIOTAHHS BBAXXaIOTh, III0 OCIOPIOBaHi mosoxkeHHs 3akony Ne 1700,
crarts 366' KK Vkpaidu He BiAnOBigaroTs yacTHHi ApyTikt cTaTTi 3, yacTusi Apyriii
cTaTTi 6, YaCTWHAM Nepuliif, Apyrii crarti 8, wacTuHi Apyrii crarri 19, crarri 21,
4acTMHAM MepIlid, Apyrid crarrti 24, yYacTHHAM mepIumii, Apyrii craTri 32,
9aCTHHI ApYyTid ctaTTi 61, yacTuHi mepmriit crarti 62, 4acTHHI mepimiil crarri 64,

JacTuHi nepiiit crarri 68 Koncrurymii Ykpainu.

2. Koncturyniiinuii Cyn Ykpainu, BUPILIyIOYH MOPYILIEHI B KOHCTUTYIIMHOMY
MTOJIaHHI MUTAHHS, BUXOLUTH i3 TAKOTO.

3rigHo 3 Koxctutynieto YkpalHu oOpraHd 3aKOHOAABYOl, BHMKOHABYOI Ta
CyIOBOI Blaau 3AiHCHIOIOTH CBOI NMOBHOBa)XXKEHHS Yy BCTaHOBIeHHX KoHCTUTYIi€ro
MeXaxX 1 BIANOBIAHO 10 3aKOHIB YKpaiHu (4acTHHa apyra crarri 6); B YkpaiHi
BM3HA€TbCA 1 Jli€e NPUHIMUII BepXOBEHCTBa IpaBa; KoHCTUTYWis VYkpainu Mae
HaWBHUIIy IOPHIUYHY CHILY; 3aKOHH Ta iHIIlI HOPMATHBHO-IIPABOBI AKTH MPUHAMAIOTECS
Ha ocHoBi Koncrutynii Ykpainu i nmoBHHHI BiAnosizatu i (4acTUHHU nepiia, Apyra

cTaTTi 8); HE3aJeXHICTh i HENOTOPKAHHICTh CYAHmi rapantyroThes KoHcTHTymieo i
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3aKOHaMM YKpalHM; BIUIMB Ha CyAml0 y OyIe-sKHi crmocid 3a0opoHsAETHCS
(vacTmHM mepina, Apyra crarTi 126); He3aleXxHICTh i HEeTOTOPKAHHICTh Cyani
Koncrutyniiinoro Cyny VYxpainum rapantytotees KoucTutymiero i 3aKkoHaMu
Yxpainy; BB Ha cyanro Koncruryniinoro Cyny Vkpaiwu y Oynp-skuit croci6

3a00pOHSIETHCS (YaCTUHU Iepia, Apyra cTaTTi 149).

3. BignoBiaHo A0 uacTuHH mepiuoi cratti 6 Konctutyuil Ykpaiuu mepxasHa
BIaja B YKpaiHi 3AiHCHIOETECS Ha 3acajiax il Moy Ha 3aKOHOAaB9y, BUKOHABYY Ta
CYIOBY.

KoHcTHTyniliHa cHCTeMa MOALTY HdepXaBHOI Biagd O3HAYa€, M0 KOXHIM i3
I'UJIOK BIaJU NpUTaMaHHA CBOS cUcTeMa (CTPYKTypa) cy0’eKTiB, iHCTHTYTIB, 3acobiB,
GopM Ta METOIIB MpaBIiHHA (3MiHCHEHHS BIAJK), 3aCHOBAHA BUKJIIOYHO Ha ifesx
CBOOOHM, BEpXOBEHCTBA IIpaBa, rapaHTyBaHHS i JOTPUMAaHHS [IpaB i cBOGO JIIOAMHY i
rpoMajzisiHMHa Ta OOMEXEHHS CBaBUIBHOTO mpaBiiHHig. OyHIaAMEHTaJILHUM
NPUHIMIIOM KOHCTUTYLIOHANI3My 1 TapaHTi€l0 HAJEXHOTO YIPaBIiHHA € IOiI
JIEp)KaBHOI BIagd Ha CaMOCTIfiHI TiTKM BIAagd 3 BJIACHOK KOMIIETEHLIIEIO,
BU3HA4YEHOI KOHCTUTYILEIO 1 3aKOHAMH, IPUAHATHMH Ha I OCHOBI.

OCHOBOIIOJIOXKHHM T4 HEBiJ €MHUM €JIEMEHTOM TaKOi CHCTEMH € He3aleKHi
OpraHd CyIOBOI BJag¥ 1 KOHCTUTYIIMHOrO KOHTPOJIIO, BU3HAYANbHI (DYHKI[] SKHMX
MOJIAral0Th AK Yy 3aXMCTi NpaB i cBOOOJ JIONWHM 1 TPOMAISHHHA, IHTEPECIB
IOPUIWYHUX OCI0, TaK i B rapaHTyBaHHI CUCTEMH IOy JepXKaBHOI BlIaIH 3arajioM.

Metoro (GyHKUIOHANTBHOTO TNONIMy Jep)kaBHOI BIag¥ Ha 3aKOHOAABYY,
BHKOHaBYy Ta cynoBy (crarta 6 Koncturymii VYkpaiHu) € po3mexyBaHHA
MOBHOB&)KEHb MDK PpISHUMM OpraHaMd Jep)KaBHOI BJaJd Ta HeNONyHIeHHS
IPUBJIACHEHHS ITOBHOTH [€p>KaBHOI BiagMl OJHIEI 3 TUIOK BIaIM, WO O3HAYae
CaMOCTIi}He BUKOHAHHS KOXXHHM i3 HUX CBOIX (QYHKIIi} Ta 31iliCHEHHS TOBHOBAXXEHb
BianosigHo no KoucTutynil Ta 3akoHiB VYkpainm (ab3an nepmmii mysxty 2
MOTHUBYBaJIbHOI YacTunH Pimenns Koncturynilinoro Cyny Ykpaiuu Bix 24 uepBHS
1999 pokxy Ne 6-pn/99; ab63an apyruil migmyHkTy 2.1 DyHKTY 2 MOTHBYBAJNbHOI
yactTunu Pimenns Koncrurynifinoro Cyny VYkpainm Bin 8 numus 2016 poxy
Ne 5-pn/2016).
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3mificHEHHs JepkaBHOI BIAaAM BIANOBIAHO 10 BKAa3aHUX KOHCTHTYIIMHWX
IIPUIKCIB, 30KpeMa Ha 3acajax ii moxily Ha 3aKOHOAABYY, BAKOHABYY Ta CYIOBY,
3aBIsSIKH Bu3HauYeHi OcHoBHMM 3akoHOM YKpaiHH CHCTEMi CTPUMYBaHb i MPOTHBAT
3abe3nevye CTabilbHICT KOHCTHTYLIMHOrO sany, 3anobirac ysyphamii JepsKaBHOT
BIAJH Ta Yy3ypHamii BHKIIOYHOTO T[paBa HapoAy BHM3HA4YaTH 1 3MiHIOBATH
KOHCTUTYIIAHWA Jnay B VYkpaini (a63any mocrtuit nigmyskry 3.1 nmyHkTy 3
MOTHBYBaJlbHO!I 4acTiHH Pimenna Konctutynifinoro Cyny Vkpaiuu Bix 13 uepBHs
2019 poky Ne 5-p/2019).

Came opranu cynoBoi Biaamy i KOHCTUTYLIHHOTO KOHTPOMIO BHKOHYIOTB,
30KpeMa, OCHOBHiI (YHKIIiI HaJIe)KHOrO MPaBOBOIO CTPHMMYBAHHS 3aKOHOZABYOI i
BHKOHABYOI BIaJy, 8 TAKOXXK KOHTPOJIO 3a IiSUIBHICTIO LIMX TUIOK BIAAM 3 METOK
HEIONYILIEHHS BUXOY 32 MeXi TIOBHOBa)KEHb.

JisBHICTE OpraHiB CymoBOI BIaiW MONArac B KOHTPONi 3a JOTPHMAHHSIM
3aKOHHOCTI, @ KOHCTHTYLiHHOTO KOHTPONIO — B KOHCTHTYLIHHOCTI HisiIbHOCTI
OpraHiB 3aKOHOZaB4oi Ta BHKOHaBYOI Biamu. Opraed CcymoBoi Boagd i
KOHCTHTYLIMHOTO KOHTPOMIO € MPOTHBAroK 3aKOHOJABYili Ta BMKOHABYil Biani,
OCKLIBKH MOXYTh MEpersaiaTd akTh LUX TiOK AepKaBHOI BIaIH LIO0 3aKOHHOCTI
ab0 KOHCTHTYIIIHHOCTI.

Koncruryuitinuit Cyn YxpaiHH akIeHTye Ha TOMY, IO BHHATKOBICTh OpraHiB
CYIOBOI BJIaay Ta 0COOIMBO KOHCTHTYLHHOIO KOHTPOIIIO, CEpe]] iHINOTO, OJIArac B
0cOONIMBOMY TIOpsAAKY (OPMYyBaHHS CyIIiBCBKOrO KODITyCy, B TOMY YHCIHI
BHYTPIIIHIX BHKIIOYHO CYINiBCBKUAX OpraHiB B ACIeKTi NPUTATHEHHS CyLMB 10

BIITOBI JAJIBHOCTI.

4. Konctutyuiftnuii Cyn VkpaiHw BHXOJUTH i3 TOro, IO CyoBa BJIaja,
3BaXKAIOYM Ha CYTHICTB ii QyHKUiH, € HaliMeHII HeGe3MeyHOIo I IeMOKPATHYHOTO
BpANYBAaHHS Ta IHIIAX TiOK JepXXaBHOI BIAmH, a TaKOX I NPUPOIHHX TPaB
moAavHu, BU3HaYeHHMX KoHcTHTYyLi€ro VKpalHu, OCKIIBKM Mae HaiiMeHIe
MOXJIUBOCTEH MJIs I1X IOpyImIeHHs a0o HeraTHBHOIO BIUIMBY Ha HHX. AKe
3aKOHOZaB4a BJIajla BCTAHOBIIIOE IIPaBHJa, BUKOHABYA Blajia 3aCTOCOBYE MPHMYC, a
CyloBa Biana He Ma€ Hi Toro, Hi iHmoro. Cynosa Biaga He Mae Hi BIHCBHKOBOI, Hi

iHaHCOBOI cuiy, Hi GesmocepenHix BaXeliB BIUIMBY HA iHII TilIKM Jep)KaBHOL
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BIIaZid, TOMY BOHa € HAWOLIBII BPasIMBOIO [0 IOCSTaHb iHIIMX TiIOK JepXaBHOI
Ba[u. 3 OIMANY Ha Lie OHUM 3 OCHOBHHMX 3aBlaHb Koucturyiitnoro Cyny Ykpaiuu
€ 3a0e3rneveHHs HaleXHOI peanisanii IPUHIMITY TOIiTy AepXKaBHOI BIAIH, CHCTEMHE
GamaHcy Bmaj 3 MeTOIO HEIOIYIUEHHS HEMpONOPIifHOTO MiACHIEHHS a6o
HeaJlcKBaTHOTO BIUIMBY OJHI€l TiIKH JepxaBHOI Biagu Ha iHmy. OG6’eKTHBHE
3aCTOCYBaHHS Ta HAJIeXHE TIyMa4deHHS Oe3 Oynp-fIKUX IepeBar MOXJIMBI JIHIIE 3a
yMoBH HesanexHocTi Koncruryniftnoro Cyny Vkpaiuu i cymoBoi Biagu 3araiom ta
BIZICYTHOCTI HEraTUBHOTO BILUIMBY i THCKY 3aKOHOJABYOi Ta BUKOHABYOI BIAjH, SKi
KepPYIOTBCSI HE CTUIBKM IHTepecaMH IIpaBa, CKUIBKHM iHTepecaMH IOJITHKH Ta

HapTifHUMH yI0100aHHIMH.

5. B VkpaiHi NIpHHIHMI He3aJeXHOCTI CyImiB i CymiB 3aKpiluleHO Ha
KOHCTHTYUIAHOMY piBHi (cTarTi 126, 127, 129 Konctutynii Ykpainu) i 3akoxonasuo
YHOpMOBaHO (cTarTi 6, 48, 126 3axony Ykpainu ,,IIpo cymoyctpiii i cratyc cymmis®).
Hesanexuicte i Hemotopkanmicte cyanis Koncrurynifinoro Cyny Vkpaiuu
rapanTyrotecss Koncruryniero Vxpainu (crarra 149) ta 3axonom Ykpainu ,IIpo
Koncrurynifianit Cyn Yxpaiuu® (ctarti 2, 24).

EdexTHBHE BUKOHAHHS CyIOBOIO B0 i QYHKIIH MOXITHBE JIHIIE 3a YMOBHU
1T He3aJleXHOCTI, IO € XapaKTepPHOIO PHUCOK caMe CyA0BOi Baagd. CyQu NOBHHHI
OyTH TOBHICTIO HE3IEXXHHMHM BiJl OpraHiB 3aKOHONABYOI T4 BHUKOHABYOI BJIAIH.
HesanexHicTh Cy0BOi BIaau 3abe3nedyeThes BiJOKpEMIEHICTIO 1T B cHcTeMi HOJLTY
ACPXaBHOI BIIAJM, HEMOXIHUBICTIO IHIIMX TUIOK AEPXKaBHOI BIaid BIUIMBATH Ha
pILIEHHS CyXiB, a TAKOX rapaHTIIMH HE3&IEXHOCTi cynmiB. Te came CTOCYETHCS |
IPUTATHEHHS CYIJIiB O BiANIOBINANBHOCTI, MOPSJOK SIKOTO TICHO TMOB’S3aHHK i3
rapaHTYBaHHSIM HE3aJ€XHOCTI CyAniB. AXe MpU3HAYEHHS CYHOBOI BIaM MOJSTAE
IepefyciM y 3aXHCTi IpaB 1 CBOGOA JIIOAMHM i TpOMaisSHWHA W 6e3nocepeIHBO
OB’ s3aHe 3 KOHCTHTYLIHUM IPaBOM Ha CYIOBHi 3aXHUCT.

Cynni 3miiCHIOIOTE MpaBOCYAs LUISXOM peanisallii CyZoBOi Biaau B Mexax
IIOBHOBAXXEHD, IKMMU BOHU HaiJeH] BiamoBigHo 10 OCHOBHOrO 3axkoHy YKpalHu Ta
3aKOHY PO CymOycTpidt i craryc cymmiB. Cymmi cucremu cymoycTporo i cymxi
Koncrurynifinoro Cyny Vkpainu BUKOHYIOTH cBOI OGOB’S3KM Ha npodeciiHii

OCHOBi, MalOTh OJHAKOBUH IOPUAMYHHM CTaTyc, OCHOBY SKOTO CTAHOBJATH CIiJIBHI
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CJICMEHTH, HE3aJEeXHO BiJ MiCHd CyAy B CHCTEMi CYAOYCTPOX YH  BiJ
a[MiHICTpaTHBHOI TOCamu, Ky CyAans obifimae B cymi. OQHAKOBICTh FOPHIMYHOTO
CTaTycy yCix CynniB o6yMoBeHa, 30KpeMa, HasBHICTIO €MHOrO NOpsAKy HabyTTs
CTaTyCy CyAai, CyKyIHICTIO IIpaB Ta OGOB’S3KiB CyIi, €IHICTIO IOPHAMYHHX
rapaHTiif, AKi HAJAroTh CYAIM MOXIIUBICTD OyTH HEyepelKEeHUMH, 00’ €KTHBHUMH,
Ge3cTopoHHIMM Ta HesaNnexHHMH. I3 HaGyTTsIM cTarycy Cyani moB’szaHe it HAGYTTS
nependavennx KoncTutyuiero Ta 3akoHaM#u YKpaiHH rapaHTili He3alexHOCTi, Ha
9oMy HeojaHopazoBo HarojomryBaB Koncrtutynifinuit Cyn Vkpaium y  cBoiX
pillIeHHSIX.

Koncruryniiuui Cyn VkpaiHH 3a3Ha4aB, L0 3HWKEHHS DiBHS TapaHTIii
HE3QJIOKHOCTI  Cy[JIiB  OINOCEPeNKOBAHO MOXE€ IIPH3BECTH [0 OOMEKeHHS
MOJJIMBOCTEH peallizamii npaBa Ha CyHOBHH 3aXHCT; He IOIYCKAEThCS 3HIDKCHHS
piBHS TapaHTidl HEe3aleXHOCTi i HeOTOPKAHHOCTI CY/IIB B pa3i MPHHHATTA HOBHX
3aKOHIB ab0 BHECEHHS 3MiH N0 YMHHUX 3aKOHIB (TpeTe pedeHHs ab3aily I’SITOTo
mianyHkTy 4.3 MyHKTy 4 MOTHBYBajJbHOI YacTHHH; aG3an Apyruit migmyskry 1.3
myHKTY 1 pe3omotuBHOI YacTuny Pimenns Big 1 rpynas 2004 poxy Ne 19-pni/2004).

Koncruryuitinui Cyn YxpaiHu CTBEpKYBaB, IO NOJOKEHHS YaCTHHH APYTof
crarti 126 Konctutymii VYkpainu BB Ha cyamiB y Oymb-skuii crnoci6
3a00poHseThCA Tpeba po3yMiTH SIK 3a6e3IedeHHs] He3aeKHOCTI CYIiB y 3B’ A3KY i3
3MIHCHEHHAM HUMH IIPABOCYNS, 8 TAKOXK SIK 3a00POHY INOJO CYAMNiB OyAb-IKUX miii
He3aJIe)XHO BiI (opMu iX mposBy 3 OGOKy [epKaBHHX OpraHiB, yCTaHOB Ta
OpraHi3alliif, OpraHiB MiCIEBOTO CaMOBPSILYBaHHS, 1X MOCATOBHX i CIYX6GOBHX OCIG,
(i3UYHUX Ta IOPUAMYHEX OCI6 3 METOH IIEpElIKOAUTH BHMKOHAHHIO CYIIAMH
npodecifHux 060B’a3KiB a0 CXHIMTH iX JO BUHECEHHS HENMPABOCYIHOTO PillleHHs
TOO (IYHKT 2 pe30moTHBHOI uYacTWHM Pimenns Bin 1 rpymss 2004 poky
Ne 19-pn/2004).

IMonoxxenns Koncturynii YkpaiHE CTOCOBHO HE3aNeXHOCTI CynmiB, SKa €
HEBIJ’€EMHHM €JIEMEHTOM CTaTyCy CyIJiB Ta ix mpodeciitHol HisnpHOCTI, moB’s3aHi 3
NPYHIAIIOM NOAULY AepXaBHOI Blaau Ta 00yMOBIIEHI HeoOXiHicTIO 3a6e3meuyBary
OCHOBH KOHCTHTYLIHHOro jafy, mIpaBa JIIOAWHU, TapaHTyBaTH CAMOCTIMHICTH i

HE3aJIIeXKHICTE CyIOBOi TiNku Bnagu (ab3am ApYyrudl miAmyHKTy 2.2 HYHKTY 2
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MOTHBYBaJIbHOI 4acTuHu Pimenns Koncrutynifinoro Cyay Vkpainu Big 3 uepBHS
2013 poky Ne 3-pmi/2013).

KoHCTHTYLIHHUHE IPUHIMN HE3aJIeXHOCTI CYANiB 3abe3meuye BaXKIUBY POJIb
CyZIOBOI T'iJIKH BJIaZM B MEXaHi3Mi 3aXHCTy IpaB i CBOOOA TPOMAISIH Ta € 3al0PYKOIO
peanizamii IpaBa Ha CyNOBHH 3axHCT, nepexdadeHoro crarrero 55 OCHOBHOro
3axoHy VkpaiHM; Oynb-sike 3HIDKEHHS DpIBHA TapaHTii HE3alIeXHOCTI CyIIiB
CyIepeuuTh KOHCTUTYILIHHIH BHMO31 HEYXHIBHOrO 3a0e3IeYeHHsS HE3ANEKHOTO
IpaBOCys Ta IpaBa I'POMasSH Ha 3aXUCT IIpaB i CBOOON HE3AIEXKHHM CYAOM,
OCKINBKM  IpPU3BOAWUTH OO OOMEXeHHS MOMXJIHBOCTEM peanmizanii  1oro
KOHCTHUTYLIIHHOTO IpaBa, a OTXe, cynepeduth ctarTi 55 Kouctutywii VYkpaiam
(ab3an npyruii myHKTY 3 MoTHBYBanbHOI yacTuHY Pimenus Koncruryuiiinoro Cymy
VYkpainu Bij 3 uepBHs 2013 poky Ne 3-pr/2013).

Konctutynis VYkpaiHu BH3Havae 3acagHUYi IMOXOOd MO0 3abe3TedeHHS
HE3aJIe)KHOCT! 1 HEIOTOPKAHHOCTI CY/iB, a OTKE, CTABUTH IX HAa HaWBHIIMI mabens
3aXUCTY — KOHCTUTYLIMHMH piBeHb; 3aKOHaMH YKpaiHu MoXke OyTH pO3LIMpeHMiH
00csr rapaHTii HE3aJIeXKHOCT] i HEIOTOPKAHHOCTI CYAMIB, SKUil Mae OyTH JOCTATHIM
17 3AIACHEHHS HMMH CBO€1 AiSUIBHOCTI HeylepeKeHo, 00’ €KTUBHO, 6e3CTOPOHHBO
T4 HE3aJIEXKHO; 3aKpIIUIEHHs] Ha KOHCTHTYLIHHOMY PiBHI MMOJIOKEHHS, BiANOBIIHO 10
SKOrO IpaBoOCyIns B YKpaiHi 3iHCHIOIOTH BHKIIOYHO CYIH, T4 IOJIOXKEHHS IIOIO
HE3AJIOKHOCTI  Cy[AJiB  CTBOPIOE  HafBaXIMBIILy  rapadTiio  HOJEpKaHHS
KOHCTUTYLIHHMX IIpaB i cBOOOA MIOOMHM i TIpPOMajsfHUHA; TaKe 3aKpillIeHHS
CIpsSMOBAHE HAa CTBOPEHHSA €(EeKTHBHOTO MeXaHi3My BHMKOHAHHS MOKIaAeHUX Ha
CyIOBYy Bilaiy 3aBAaHb, sKi IONATalOTh, HacaMIepeld, y 3aXMCTI MpaB i CBOOOL
TIOOMHK 1 TpOMaJsHUHA, 3abe3ledeHH] BEepXOBEHCTBA MpaBa Ta KOHCTUTYLiHHOro
Namxy B JepxaBi; OTXe, 3aXUIIEHiCTh cynaiB Ha piBHi Koucturyuii Vkpainm e
HaWBaKIMBIIIOI TapaHTIEI0 HE3aJIEXHOCTI CyIOBOI BIAld, HeyNepeKeHoro,
00’€KTMBHOro, G€3CTOPOHHBOTO Ta HE3aJEXHOr0 BHMKOHAHHS CYIJSIMH CBOIX
000B’s3KIB IIOAO 3aXHCTY IpaB i cBOGOA NHOAMHH i IPOMaigHUHA, 3a0€3MedeHHS
BEpXOBEHCTBA IIpaBa Ta KOHCTHTYLIHHOro Jaxy B JepxaBi (a03amu TperTiH,
YETBEPTHH, IIOCTMA MIANYHKTY 3.1 DyHKTY 3 MOTHMBYBAJIBHOI YacTUHM PileHHS

Koncrurynitinoro Cyny Ykpainu Bin 4 rpynus 2018 poky Ne 11-p/2018).
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Kouctutynidinuit Cyn VYxpalHu Haromomye, mo OyAb-gKud  THCK
NpeICTaBHUKIB 3aKOHOAABYOI Ta BUKOHABYOI B[y HA CYIOBY BJIaAy HEMOXIIUBUIA,
y TOMY YHCIi MiJ 9ac pO3IJIy CIpaB, TaKoX HE JOMYCKAE€ThCS BTPYYaHHA B ii
JiANBHICTD 3 METOIO MIPUMHATTS TUX UM iHIIMX pilieHb. HezanexHicTs cymnoBol Biaau
€ OIHMM i3 TOJIOBHUX NPUHUKIIB 1T eeKTHBHOT HisUIBHOCTI, TOOTO 6y /b-IKHUH BILJIUB
3aKOHOZIaBYOl Ta BUKOHABYOI B4/l BUKIIIOUAETHCS IIOBHICTIO.

TakuM YHMHOM, HE3IECKHICTh CYIMIB € HEBi’€MHOIO CKJIAJOBOK IXHBOIO
CTaTyCy, a KOHCTHTYUIHHMH NPHHIMI HE3aJISKHOCTI CyANiB 3abe3ledye BaXIUBY
poJIb Cy[IOBOI TiNIKM BJIagW B MeXaHi3Mi 3aXHCTy TpaB i CBOOOX IpoMajsH Ta €
3al0pYKOIO peaizallii mpaBa Ha CyJJOBHH 3aXHCT.

HesanexxHicTb CyAniB € OCHOBHOIO IIepeJyMOBOIO  (DYHKI[IOHYBaHHS
CaMOCTIHHOT # aBTOPUTETHOI CyHOBOI BIaaH, 34aTHOI 3a0e3meunTH 06’€KTHBHE Ta
6e3CTOpOHHE IpaBOCY[s, €GEeKTUBHO 3aXHCTHTH IIpaBa 1 CBOOONM JIFOJUHU i
rpoMaasgHuHa. TIpMHIUN He3alleXHOCTI CyAJiB O3HAaua€ MPOLECYaIbHY MisIbHICTE
M yac 37iHCHEHHS NMpaBOCYIs B yMOBaX, IO BHKIIOYAIOTH CTOPOHHIM BIUIMB Ha
cynuiB. I'apaHTii He3aJeXXHOCTI CyAmiB — Il IepembadeHi HalexHi 3acobu
MIHIMI3alii Ta yCyHEeHHs HeTaTUBHMX BIUIMBIB Ha CYAMIB ITiJ Yac BiAMpaBleHHS HUMH
IPaBOCY s, CIPAMOBAaHI Ha YXBaJI€HHS 3aKOHHOTO U OOIPYHTOBAHOTO PillIEHHS.

CaMOCTIHHICTD 1 He3aJle)XHICTh OpraHiB CyIOBOI BII&AH Ta KOHCTHTYLINMHOTO
KOHTPOJIKO O3HAYaE, 110 BOHM BMKOHYIOTh CBOI QYHKILII 0e3 KOMXHOTO BTpydYaHHS y
CBOIO JisNIBHICTB, HE 3aJI€XXaTh BiJl OPraHiB 3aKOHOAABYOI Ta BUKOHABYO! BIIaH, TOMY
Oynb-sKMM 1XHIfi BIJIMB Ha CYIOBY BJIagy IIOBHHEH IPUIOUHATHCS Ha eTali
TIpU3HAYEHHS CYIIiB.

Koncrurynuivinuit Cyn VYkpaiHu 3a3Havae, [0 BHKOHAHHS IMMOKIAJEHHUX Ha
OpraHM CyIOBOI BJIaJ¥ Ta KOHCTHTYLIHHOTO KOHTPOJIIO QYHKIIH 1010 3aXKUCTy MIpaB
1 cBoGoJ JIOJUHH 1 I'pOMAaIsHUHA, 3MIHCHEHHS KOHTPOJIO 34 KOHCTHTYLIMHICTIO
NiAIBHOCTI OpraHiB Jep)KaBHOI BAJH, FapaHTyBaHHS CHCTEMH TOJLUTY AepPXKaBHOI
BJIa[IM HEMOJXKJIUBI B pa3i Oyab-IKHX GOPM TUCKY Ha CYAJiB CHCTEMHU CYHOYCTPOIO Ta
cynaiB Koucrurynitinoro Cyny Vkpainu.

TakuM YHHOM, IHCTHUTYLiHAa HE3aJIEXHICTh CyIOBOI BIAIH € IEPELYMOBOIO

HE3aJIEXHOCTI i 6€3CTOPOHHOCTI KOXKHOTO OKPEMOIO Cyli, TOMi K HE3ANEXKHICTB,
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0e3CTOPOHHICTH KOXHOTO 3 HHX € YMOBOIO 3a0e3leueHHs iHCTHTYLiNAHOL

HEe3aJIeXKHOCTI C}’ZIOBO.l. BJIaau.

6. Koncrtutyniftauit Cyn Ykpainu Oepe mo yBaru Toil ¢hakT, 10 TOJOBHUM
HanpsMOM 3a0e3IeYeHHs HEe3aJIEeXHOCTI CYJOBOI BIagd € CTBOPEHHS CIELiaJbHUX
IHCTUTYLIH, METOI MIANBHOCTI AKHX € BUBEJEHHS OpraHiB MpPaBOCYAAS 3 IO
aIMiHICTPaTUBHOTO KOHTPOJIO Ta (PaKTUYHOTO YIPABJIIHHS OpraHiB BUKOHABYOI Ta
3aKOHOJAaBYOl BIIaJH.

HesanexHicTh Cyq0BOI BlIagy, 6€3CYMHIBHO, € CyTTEBOIO YACTHHOIO MPUHIIUITY
BEPXOBEHCTBAa IIpaBa Ta IIOKIMKaHa 3abe3leyyBaTd KOXHIH JIIOZWHI MpaBo Ha
CIIpaBEIIUBUI CYyJl, a OTXKeE, 1€ He € IIPUBUICEM IS CYAAIB, a € TapaHTIEIO IIOBATH 10
IIpaB Ta OCHOBHHUX CBOOOJ JIIOJWHY, 110 3a0e3neuye A0BipYy O CHCTEMH IPaBOCYIA]
(abzanr crommit mpeambynu Pexomennanii Komitery Minictpis Pamn €Bponu
Jep)KaBaM-wIeHaM INOAO CYIMIB: He3aleXHiCTh, e(EeKTHBHICTb Ta OOOB’SI3KHM Bin
17 nucronana 2010 poxy Ne CM/Rec (2010) 12 (nani — Pexomenaairis).

Y cBOWO 4epry, He3aleXHICTh CYyIOBOI BiaaM 3abe3neuye He3alekKHICTh
KO>XHOTO OKPEMOTO CyIJi, 0 € (GyHIaMEeHTalIbHUM aclleKTOM BEPXOBEHCTBA IpaBa
(nyHkT 4 nomatka o Pexomenpariii).

30BHIIIHS HE3aJEeXHICTh CYNIiB HE € IPeporaTHBOIO UM MNPHBLIEEM, IO
HaJa€ThCs ANl BIACHUX IHTEpeciB Cy[MiB, a B iHTepecax BEpXOBEHCTBA IIpaBa Ta
ocif, sKi IparHyTh Ta O4iKyIOTh HEYIIEpe/PKEHOTO MPaBOCYAS; HE3aEeKHICT CyI/IiB
CIIiJl PO3INIAAATH K rapaHTil0 CBOOOJY, IIOBAard NpaB JIOJHHH Ta HEYMepeIKeHOTo
3aCTOCYBaHHS 3aKOHY; O€3CTOPOHHICTb Ta HE3JISXKHICTh CY[UIIB € BaXKIIUBHUMH IS
rapaHTyBaHHs PIBHOCTI CTOpiH nepex cynamu (myHKT 11 momatka no Pekomenpais).

CynoBa Blaja € He3aIS)XHOK BiJl BUKOHABYOI Ta 3aKOHOIABYOI TiNOK BIaau
(mynkr 2.04 MoHpeansChkoi yHiBepcalbHOI AeKJapallii Ipo  He3aNeXHIiCTh
npasocyans (Ilepma cBiToBa KOH(EpeHIs 3 He3aJIeXHOCTI paBOCya s, MoHpeans,
1983 pik), ii He3aIeKHICTh Ma€e rapaHTYBaTUCS JePKaBoOkO, a BCi JIEPIKaBHI iHCTHTYIT
3000B’513aHI TOBa)KaTHU HE3aJIEXKHICTH CynoBoi Biaau (MyHKT | OCHOBHUX IPUHIIHIIB
HE3JIeXHOCTI CYyHOBUX OpraHiB (cxBaseHux pesomonismu 40/32 Tta 40/146
['enepanbHoi Acambiei Opranizanii O6’eqnannx Hariét Big 29 nucromana Ta

Bim 13 rpynns 1985 poky) Ta He momyckaTw GyIb-KMX OOMeE)KEHb, HEHAIEKHHX
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BIUIMBIB, CTHMYJIiB, THUCKIB, 3arp03 YH BTPYYaHHS, IPSIMHX YU OIOCEPEIKOBAHMX, 3
Oyap-ixkux CTOpiH 4 3 Oymb-skol mnpuumue (myHKT 2.02 MoHpeanbchKol
yHiBepcanpHOi HeKiapallii Ipo He3aleXHicTh npaBocyins; myHKT 2 OCHOBHHX
IPUHIIMIIB HE3aJIEKHOCTI CyIOBHX OPraHiB).

3axMCT Ta 3MIIHEHHS CYZNOBOI Biagd y BiJHOCMHAX 3 BHKOHABUOIO Ta
3aKOHOJABYOI0 BJIAZIO0 MAIOTh 3/iHCHIOBATHCS ILIAXOM BXHUTTS 3aXOAIB IS
3a0€e3MeYeHHs] TOro, HI00 WICHH BHKOHABYOI Ta 3aKOHOMABUOI BIAAH ITOBAXKAJH
CyZIOBY TUIKY BaJH Ta yTPUMYBAJIKCH Bill HEHAIIEXKHOT, HE06’ EKTUBHOI Y1 BHKITIOUHO
IOJNITUYHO BMOTHBOBAHOI IyOIiYHOI KPUTHKH OKPEMHX CYIIiB Ta 3abe3nedyBaiy,
o6 TOBCAKAEHHE aAMIHICTpyBaHHA CyHmiB 3iificHIOBamocs edeKTHBHO Ta
OOIPYHTOBAHO Ha OCHOBi IIPABOBHUX HOPM i Ge3 HaAMIpHOTO BTpyYaHHS BHKOHABYOL
BlIaI¥ YW 3aKOHOJABYOl BJajM; NMCIMIUIIHapHE ab0 KpHMiHaJbHE pO3CIifyBaHHS
IOJO CYAMi Ma€ 3MiHCHIOBATHCS BiJINOBIIHO 1O HEOOXiAHUX MOBHUX MPOLECYATBHUX
rapaHTiii mepe]l He3ale)XHHM, HEMOJITHYHAM OpPraHOM BN, a CAHKILIl MOBHHHI
3aCTOCOBYBATHCS IPONOPLIHHO, a He NOBLILHO YH 3 IOJITHYHUX MOTHBIB 200 3
OyAb-fKMX IHIIMX NPUYHH, HE [IOB’S3aHMX i3 NPHAATHICTIO CyIIi HO 3IiHCHEHHS
CyRoBHUX NOBHOBaXKeHb (MyHKT ,,C*“ Ta 3axin 1.3 nomarka no [Tnany aiit Pagu €sponu
IIOZI0 ITOCHJICHHS HE3aJIe)KHOCTI Ta HEyNepeKeHOCTi CyIoBol Biaay Bix 13 kBiTHS
2016 poxy Ne CM(2016)36 final).

BukoHaBya Ta 3aKOHOJaBYa BJIafla NOBUHH| 3a0€3MI€YNTH HE3ANEXKHICTD CY/iB
Ta HE BXHBATH 3aXOMAiB, HKi MOXYTh 3arpOXKyBaTH HE3IEKHOCTI CYAMiB
(mipmysxr ,,b“ mynxty 2 Ilpuanumy I Pexomennauii Komitery Minictpis Pamu
€sponu ,,Hesanexuicts, miesicte Ta ponb cynmis“ Bim 13 xoBTHa 1994 poky
Ne R (94) 12).

[lono aHTUKOpYNLifHOI MONITHKKA Ta NPUTATHEHHA 10 BiANOBiIAIBHOCTI
CYniB, TO IMCUMIUTIHAPHI OpraHM IOBMHHI OYyTH He3aNeXHUMM BiX ypsay, a
AMCLMIUIIHADHE NPOBAKEHHS ab0 NPOBA/PKEHHS LIONO BiABOAY CYINIB HOBHHHE
BU3HAYATHCS BIANIOBIJHO 110 YCTANEHHX NPOLEIYP, IO FApaHTyIOTh MpaBa Cy1IiB Ha
ClIpaBeTMBHM, IIPO30PHI Ta HE3aJIeXXHUM PO3TIISL CIIPABH.

AnTuKOpynuikiHa pedopma B VKpaiHi crana 6e33amepedyHO0 BHMOIOIO
cycminbcTBa. IlpoTe sk aHTHKOpymuilHa, Tak i cymoBa pedoOpMH [OBHHHI

peai3oByBaTHCs 0e3 HOpYyLICHHS IPUHLKILY HE3alekKHOCTi CyHoBOl BIamd Ta 3
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JDOTPUMAaHHSAM IIPUHIUITY KOHCTUTYLiHHOCTI. I1lo6 MaTH BriMB Ha KOpYyNuiwo, Cya0Bi
pedopMy TOBHHHI BHpIIIyBaTH IIUTaHHS, L0 CTOCYIOTHCH HE3AIEKHOCTI CYHOBOI
CHCTEMH, MiA3BITHOCTI Ta mpo3opocti. Lle BKiIOYaE CTBOPEHHS CTPYKTYp A
HE3aJIEXKHOI CyIOBOI BIIaH, 31aTHOI IO CaMOBPSTyBaHHS.

Y BucHosky KoHCynbTaTUBHOI paiy €BpONmeHCHKMX CYAMiB Bim 9 nucromana
2018 poky Ne 21 (2018) mozno 3anobiraHHs KOPYIILI cepes| CyIaiB 3a3Ha4aeThes, M0
KOpyNuis cepel CyANiB € ONHIEI0 3 OCHOBHHX 3arpo3 CyCIiNbCTBY Ta
(QYHKIIOHYBaHHIO J€MOKpaTH4HOI nepxasu. Lle mispuBae cymoBy mo6podecHicTs,
II0 € OCHOBOIO BEPXOBEHCTBA IIpaBa Ta OCHOBHOIO IliHHicTIO Pamu €spomnu.
€ mifcTaBu CTBEPIDKYBATH, IO eeKTUBHE 3am00iraHHsa KOPYMIii B CYAOBiH cucTeMi
3HAYHOK MIPOKO 3aEXMTh BiJl IONITHYHOI BOJNi Yy BiAMOBiMHINM KpaiHi cmpasni Ta
IHpO 3a0e3MeYnTH IHCTUTYLIMHI, iHdpacTpyKTypHi Ta iHWI opraizauiini rapanTii
IJIsL HEe3aJIeXXHOI, MMpo30poi Ta HeymepemkeHoi cymoBoi Bmamu. OmHak GopoTeba 3
KOPYILUIi€H0 HE IOBHMHHA BIUTMBAaTH HAa HE3alleXHICTh CymoBoi Baamu. Kpim Toro,
MpOLEC NIEPEBIPKY HA peMET BUSBIEHHS KOPYIILii, 3BUTbHEHHS Ta PUTATHEHHS 10
BiAMOBiAATLHOCTI 0Ci0, AKi He NMPOMILIM IepeBipKU, MOXKe BHKOPHCTOBYBATUCS SIK
IHCTPYMEHT I 3NIOBXHMBAHHS Ta YCYyHEHHs NOJITHYHO ,HeGaxanux“ cymuis. Cam
¢axr nepebyBaHHS Ha mocani Cynai y /[depXKaBi-uleHi, Oe cymoBa cucTeMa
CKOMIIDOMETOBaHa Ha CHCTEMHOMY piBHi, 3a JE€MOKPAaTHYHHMH CTaHIapTaMu
He[JOCTATHIM IJI1 BCTAHOBNIEHHSA BiANOBiganeHOCTI 3 GOKy OKpemux cymmis. Lle
CTOCYETBCA 1 TrapaHTid TOro, MIO MpPOLEC MEPEBipKH IOBHUHEH 3MiHCHIOBATHCH
KOMIICTCHTHUMH, HE3AIOKHUMH Ta HEyNepeDKeHHUMH opraHamu. Kareropii
AepXaBHUX CJy)KOOBIIIB MaroTh pPi3Hi piBHI BiAMOBiANBHOCTI Ta NMOBHOBaXKEHHS,
TOMY HEOOXiNHO 3a0e3NevuTH pi3Hi MpaBUiIa AeKIapyBaHHs, 30KpeMa BHILi CYIOBI
OpraH MaroTh IIPAaBO BUMAraTH CHELIAJIbHAX aKTiB PeryIrOBaHHS LILOTO IUTAHHS, a
AeKNapallisiMu CyIiB MOXKe OIKyBaTHCs CHeL[ialbHUM Oprad cyI0Boi BIaIH.

Kopyrnuist cTpuMy€eTses HUISIXOM CTPYKTYPHHX pedopM, HaiHHEX Ta TPHBATHXK
AHTHKOPYIL(IHHAX 3aKOHIB Ta Y3rO/PKEHOro IHCTHTYLIHHOTO MeXaHi3My ixX
BIIPOBa/DKEHHS Ta 3a0€3ne9eHH s, 1110 MATPHMYEThCS HE3aJIE)KHNUM, CIIPaBEIIUBUM Ta
HeynepeXeHUM npasocyansm. OmaHak 1 Toro, mob 6opoTsba 3 Kopymuiecto 6yna
YCIIIIHOW, HEOOXiNHI He3alle)XHe CYHOYMHCTBO Ta IPAaBOOXOPOHHI OpraHu, BLIbHI

BiJI TIOJIITUYHOTO Ta JIOOICTCHKOTO BTPYYaHHs.
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TakyM 4YuHOM, 13 MDKHAPOIHUX CTaHIAPTIB HE3AIEKHOCTI CyHOBOI BIamy
BOauaeTbCsi OOOB’SI30K  yciX JepKaBHUX Ta IHIIMX YCTaHOB IIOBAXATH |
HNOTPHMYBATHUCH HE3AJIEXHOCTI Cy[OBOI BIajaH, KA CaMOCTiHHO, 6€3 CTOPOHHLOIO
BIUIUBY 3 OOKy OyIp-IKUX OpraHiB Jep>XaBHOI BJand Ta IIOCALOBHX OCi0

3ailicHIoBaja 6 yci HamexHi i dhyHKil.

7. Bupimyrouu 1o cnpaBy, Koncruryniitauit Cyn Ykpainu BpaxoBye Te, 1o
HE3JIeXHICTh CyIAIB BiJ IHIIMX OpraHiB [JepXKaBHOI BIaAM Mae BHUpIlIaNbHe
3Ha4YeHHA B OyIb-AKili neMoKparii.

Y cBOiX pimeHHIX €BpONeHChKHil Cyn 3 MpaB JIOAMHU HEOJHOPA3OBO
HAroJIONIyBaB Ha BaXKIMBOCTI JOTPUMAaHHS NPUHLHMITY IOULY AEPXABHOI BIagd Ta
HEeBTpy4YaHHsS BMKOHABYOi Ta 3aKOHOAABUOi T'iJIOK BIag Yy CIPaBU CYIOBOI TiJIKH
BIa1H, 10 € BAXIUBUM (akTopoM 3abe3ledeHHs peanbHO! HE3aJEeXHOCTI Cym0BOL
TiIKY BIafu Ta 6e3nocepeiHbO CYANiB. 30KpeMa, yBara akKIeHTYEThCS Ha Ba)KIHBOCTI
HE3aJIEXXHOCTI Cy/0BOI BJIafM Bin BHKOHaBuOl (§ 95 pimienHs y crpasi ,PiHreiizen
npotd Ascrpii (Ringeisen v. Austria (Merits) Bixg 16 sumus 1971 poky (3asBa
Ne 2614/65) ta ma moTpumaHHI NpHHIMIY noxaity Bragu (§ 40 pimenss y cmpasi
»Cacinop-Jlopmia nporu ®pannii“ (Sacilor-Lormines v. France Binx 9 mucromama
2006 poxy (3asBa Ne 65411/01). KpiM 10poro, MOHATTA MHOAINY BIagd Mix
BHKOHaBYOI0 Ta CYyAOBOIO IiJikaMu HabyBae Jenaii GinbIIOro 3Ha4YeHHA B IPaKTHI
uporo cyay (§ 78 pimenns y crpasi ,,Crapdopa nporu Cnonyuenoro Kopomisersa“
(Stafford v. the United Kingdom Bin 28 Gepesust 2002 poxy (3asBa Ne 46295/99).

Y KOHTEKCTi TJIyMadyeHHS TepMiHa ,,BCTAHOBIEHHMH 3aKOHOM®, SKui
BXXHBAETLCA y cTarTi 6 KoHBEHUIT mpo 3aXHCT MpaB JIIOJUHM | OCHOBOIIOJOXXHHX
cBobog 1950 poxy (manmi — KouBeHIis), 3a3Ha4a€Thes, 0 BIUIMB BUKOHABYOT BIALH
Ha Cy[IOBY Cylepe4dTh MpPUHLMIY, BIiJNOBIAHO JO SKOro CyHOyCTpii vy
AEMOKPAaTHYHOMY CyCIIIJIECTBI HE IIOBHHEH 3aJI€XaTH BiJl pO3CYAy BUKOHABUO! BIIaIH
(§ 34, § 37 pimenns y cnpasi ,,['ypos npotu Momgosu“ (Gurov v. Moldova
Bix 10 xoBTHS 2006 poky (3asBa Ne 36455/02).

Bumora mynkry 1 ctatti 6 KonBenuii nmpo Te, mo TpuGyHanu MOBUHHI 6yTH
HE3AICXKHUMM Ta HEYNEpPeDKEHNMH, O0e3locepeIHb0 MOB’sA3aHa 3 KOHIICIIIEH

noxiny Biagu. Ctarts 6 KonBeHIil Hepo3ninbHa 3 HOHATTAM HE3ANEXHOCTI CYIIiB, a
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)KOPCTKE Ta BUAMME DPO3JIJICHHS MiX 3aKOHOJABYOI0 Ta BHKOHABYOIO BIAIOIO, 3
ogHOro OOKy, Ta CyZOBOIO BJIANOK [epXKaBH, 3 IHINOTO, € HEOOXIMHUM s
3a0e3NevYeHH s He3aleKHOCT] Ta HeyIepeHKeHOCTI CyAIiB, a OTKe, 1 JOBIpH IHPOKOL
IPOMaJICBKOCTI 0 CyAoBoi cucteMu. Kommpomic y it raaysi He MOXe He MigipBaTH
0  BHEBHEHiCTh (myHkTH 2, 7 Oxpemoi pgymku cyani Maprapuru
Iamu-Hixonoscekoi mo pimeHHs y cnpasi ,Kneitn ta immi nporu Himepnangis®
(Kleyn and Others v. The Netherlands Bix 6 TpaBus 2003 poky (3asBH
NeNe 39343/98, 39651/98, 43147/98 ta 46664/99).

CBpoIEeHChKHi Cy I 3 TIpaB JIIOJUHH aKIEHTYBaB, 110 MPH BU3HAYEHHI TOrO, YU
MOX€ OpraH BBaXaTUCh ,,HE3ANEKHHUM', OCOOJMBO BiJi BHKOHABYOI BIAJH, CIII,
30KpEMa, BPaxOBYBaTH CIOCIO IpU3HAUeHHS HOro WIeHiB, TPHUBAIICTh iX pobOTH,
TepMiH NOBHOBa)K€Hb, HASBHICTH rapaHTiii NPOTH 30BHILIHBOTO THCKY T4 IMTAHHS,
Y4 TI0Ka3ye OpraH BHIAMMICTh He3zalexxHocTi (§ 34 pimenns y copasi ,JIloxocka
npotu ITonemi (Pohoska v. Poland Bin 10 xBitest 2012 poky (3asBa Ne 33530/06), a
caM TEPMIH ,,He3aJIeXKHUH y myHKTi 1 craTti 6 KoHBeHIi] MICTHTE 1Ba €l1eMEHTH, a
came He3aIeXHICTh Cy[iB BiJl BUKOHABUOI BJIaJ Ta iXHS HE3aJNeXHICTh BiX CTOpiH
npouecy (§ 74 pimeHHs y cnpasi ,,Jleo Ilang nmpotn Asctpii (Leo Zand v. Austria
Bin 12 xoBTHs 1978 poky (3asiBa Ne 7360/76).

8. Koncrurynidinmii Cyn VkpaiHu 3a3Hadae, 0 peaisalis HpPHHIHUITY
HE3AIEXKHOCTI Cy[NOBOI TilKH Biaid, a OTXKe, 1 CyI[iB, HONSrac HacaMmIepesn y
BigocoGneHocTi ii BiA iHmMMX Tinok nepaBHOI BiamH, a Ie O3Hadae HOPMyBaHHI
CaMOCTIHHO1, aBTOHOMHO{ }f CaMOYTIPaBIiHCHKOI CYAOBOI CHCTEMH 034 CTPYKTYPaMH
3aKOHOJIaB4Ol Ta BUKOHABYOI I'JIOK By,

Onnak, K INOKa3ye IpakTHKa, 3aKOHOIABEIh MOX€E HEXTYBaTH OCHOBHHUMHU
KOHCTUTYLifHUMU NpUHIMIAMH [OJLTY AEPXKaBHOI BIAJM B YACTHHI HE3aJE€XKHOCTI
CyZOBOI TUIKM BJIaJH, HaJiJIsle 3aKOHAMU OPTaHy Ta IOCAN0BUX OCi0, sSiKi He HaJeXXaTh
OO CyIOBOI Biajay, 3HaYHMM OOCSIIOM IOBHOBaXKEHb ILOJI0 OpraHisaiii Ta AisuibHOCT
Cy[iB, BHM3HA4eHHS CyIOYCTPOIO i cTarycy CyQAiB TOLIO 11033 BCTAHOBJIECHOIO
Konctutynmiero Vkpainm ix kommereHuieto. TakumM UYHHOM, CTBOPIOIOTHCS
TIepelyMOBH JUIsl HENIPABOMIPHOTO BILUIMBY Ha Cy[, BTPYYaHHS y AiSUIBHICTH OpraHiB

CyIOBOI BJIau, IOPYIIEHHS NPHUHILIUIIB HE3AJIS)KHOCT] M caMOCTIMHOCTI CyIiB.
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Koncrutynitinuit Cyn Ykpainu Haromomrye, mo Oyns-ski ¢popMH Ta METOIU
KOHTPONIIO y BHAI NEPeBipOK, MOHITOPUHTY TOIIO (YHKI[IOHYBaHHS Ta IisANBHOCTI
CyliB 1 CyAniB ITOBHHHI peali30BYBaTHCh JIMIIE OpraHaMu CyJOBOi BIagd Ta
BUKJIFOYaTH CTBOPEHHS TaKUX OPTraHiB y CHCTEMI SK BHKOHABYOI, TaK i 3aKOHOAABYOL
BIIaH.

Orxe, Koncruryuiiauit Cyn Ykpainu BBaXkae, 10 Ha 3aKOHONaBYOMY DiBHI
IIOBHHHI OyTH CTBOpEHI TaKi B3a€MOBIIHOCHHH, SIKi BUKIIOYAIH O HeBUIpaBIAHHH
THCK, BIUIMB YM KOHTPOJb 3 OOKy BHKOHaB4YOi ab0 3aKOHOJABYOI BIagM Ha CYJOBY
BJIa]ly Ta 3a100irany 6 BHHMKHEHHIO HOPMAaTHBHOTO PETYIIOBAHHS, SKE IacTh 3MOTY
Ha 3aKOHOJIaBYOMY PiBHI KOHTPOJIOBATH OPraHH CyJOBOI BIaH, a TAKOX CYIIiB IIPH
3MIHCHEHHI HUMHU GYHKIIH i TOBHOBa)XkeHb, 110 IIPH3BEE IO BTPYYAHHS Y JisIBHICTD
CyIIOBOI BjIaJX Ta IOCSATaHHA Ha i He3aJeXHICTh, 3akpimwieny B OcHOBHOMY 3akoHi
Ykpainu. TakuM 4YHHOM, CTBOPIOIOYM BIJNOBIJHI OpraHH, 3alpPOBaIPKYHOUH
BIANOBiAANBHICTh (CaHKLIi), OKpeMi BHIH KOHTPOJIIO, 3aKOHOAABELh IOBUHEH
BHXOIMTH 3 NPHHIMIIIB HE3AJIEKHOCTI CyIOBOI BIaJH, HEBTPYYAHHS Y MAiANbHICTH

CYIiB Ta CyIiB.

9. V KoHTekcTi o0coOauBOCTEH OCIHOpIOBaHMX HOpM 3akoHy Ne 1700
Koucrurynisinuii Cyn VYkpaiHu posrispae MyHKT 8 9acTwHuM mepinoi crarti 11
3akony Ne 1700 sk midmicHy HOpPMY, OCKUIBKM BHOKPEMJIEHHS SKOrO-HeOYyIb

IIOJIOKCHHSI HEMOJXXJINBE Y€PE3 3arpo3y CIIOTBOPCHHS BOJI1 3aKOHOJaBILIs.

10. Ilysxt 8 wactuHu nepmoi cratti 11 3akony Ne 1700 e ocHOBO0O Ta
MiICTaBOKO NS iHCTUTyHioHami3anii Bcix HopM 3axory Ne 1700 1mo0 KOHTpONBHHX
MOBHOBaXeHb HallioHabHOro areHTCTBa 3 NMUTaHb 3aMobiraHHs KOpynuii ik oprady
BHUKOHABYOI Bjla/id, 30KpeMa MyHKTy 6 udacTuHM mepioi crarri 11, myskris 1, 2,
6-10', 12, 12! yacTunu nepimoi, yacTua Apyroi — m’AToi crarTi 12, YacTuruu Opyroi
cratti 13, wactumu npyroi crarri 13!, crarri 35, a6szauis mpyroro, Tperboro
YacTHHM Iepiiol crarri 47, crated 48-51, wactun apyroi, Tperboi cTarTi 52,
crarti 65 3akoHy Ne 1700, a came: moBHOBaXkeHb Ta npas HalioHansHOro areHTcTBa
3 [HUTaHb 3amobiraHHs KOpYNMii, YIOBHOBaXXEHHX OCI0 Ta YIIOBHOBAXEHHX

MiAPO3AiNiB 3 IHTaHb 3amobiraHHs Ta BHSABJIEHHS KOPYMLii, 0COGIMBOCTEN
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BpEryIOBaHHs KOHQIIKTy iHTepeciB, IO BUHHK y HisUIBHOCTI OKPEMHX KATETOpii
oci6, yNOBHOBa)X€HMX Ha BHKOHAaHHA (QYHKUiM JepxaBd abo MicieBoro
CaMOBpsIyBaHHs, 00JIKy Ta ONPHIIONHEHHS JeKiapalliif, KOHTPOJIO Ta NEPEBIPKH
IexJiapaiifi, BCTAHOBJIEHHS CBOEYACHOCTI IOJaHHSA AeKJapaliil, MOBHOI NEpeBipKH
JeKapaliii, MOHITOPHHTY CIOCOOYy JKUTTS Cy0’€KTiB AeKIapyBaHHS, HOJATKOBHX
3aXOJliB 31HCHEHHS (hiHAHCOBOrO KOHTPOJIIO, BiATIOBIZAIBHOCTI 3a KOpyHLiiHI abo
TI0B’513aH1 3 KOPYIILI€IO TPaBOMOPYIIEHHSL.

Peanizania nux HopM 6e3 myHKTY 8 yacTunu mepoi crarti 11 3akory Ne 1700
€ HeMoxnuBow. Tomy Koncturynitauit Cyn YkpaiHu po3risaace KOMIUIEKCHO IO
HOpM, IO IHCTUTYLIOHAJI3yIOTh KOHTpPOJBHI IMOBHOBaXeHHs HarioHansHOro

areHTCTBA 3 IMTaHb 3aI100iraHHs KOPYHIii, ¥ X B3a€MO3B’s3KY.

11. Konctutyuiiinuit Cyn Ykpainu Bpaxoye Te, o HalioHanbsHe areHTcTBO 3
NUTaHb 3an00iranHs Kopymnuii BiamoBimHo no 3akony Ne 1700 € opraHoM, SKuii
CTBOPEHO 1 (DYHKIIIOHy€e Ha MiJCTaBi 3aKOHY, Ta € OJHUM i3 LEHTPAILHUX OPraHiB

BHKOHABYOI BJIaJu.

12. BignoBingHo g0 yacTuHHU nepuoi ctarti 4 3akony Ne 1700 Harmionanbue
areHTCTBO 3 IMTaHb 3amo0iraHHs KOpYMIi € IeHTPaJIbHHM OPTraHOM BHKOHABYOI
BIaJX 31 CHeUiaJlbHAM CTaTycoM, sikuil 3abesmedye (GoOpMyBaHHS Ta peasizaliro
JEepXaBHOI aHTUKOPYTIIIHHOT O THUKH.

Posmonin NOBHOBaXkKeHh MiX TIilKaMH JepXXaBHOI BIaJd € iHTErpalbHOIO
pUCOI0 BEpXOBCHCTBa INpaBa. TOMy MOTPUMMaHHS HPHHIMILY BEPXOBEHCTBA IpaBa
HaKJIala€ IpaBOBi OOMEXEHHsS Ha BUKOHABYY TiJIKY BJIaJH, OCKIJIbKM BOHA HE MOXeE
¢yHxuionyBaTy nosa KoHctutyuiero Ykpainu Ta nosa micueMm, BU3HAYeHUM IS Hel
HOJIJIOM Aep>KaBHOI BIIaIH.

CucteMHO-(yHKIIOHANIBHUM aHai3 MOBHOBaXEHb Ta MpaB HamioHamsHOrO
areHTCTBa 3 MHUTaHb 3amno0iraHHs KOPYNUii [Jae MiICTaBH CTBEPIXKYBATH PO
HaJIEHHs. HOTO KOHTPOJBHHMH (YHKIUSIMH, 10 MAIOTh NpsAMHi i Ge3nocepenniit
BIUIMB Ha Cy[IOBY [UIKY BIa[M, 30KpeMa Ha CYAMiB CHCTEMH CYIOYCTPOIO Ta CYIIiB
Koncruryuifinoro Cyny Vkpaiuu npu BUKOHaHHI (3xilicHenHi) GyHKIii npaBocyms

a00 KOHCTUTYLIHHOTO KOHTPOIIIO.
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Koncturynifinuii Cyn YkpaiHH Harojoulye Ha TOMYy, IIO 3a CTaHAApTaMu
KOHCTUTYIIOHAII3MY Ta LiHHOCTAMH KOHCTUTYIIT YKpaiHu BUKIIOYa€ThCs KOHTPOIb

BUKOHABYO] T'JIKH BJIaJH HAJ CYJIOBOIO I'JIKOIO BIIaH.

13. Koncrutyniiinuit Cyn Ykpainu koucraTye, mo HamioHanbHe areHTCTBO 3
IUTaHb 3an00iraHHs KOpYIIii Sk OpraH BUKOHABYOI BIaqu 3iHCHIOE KOHTPOIb HaX
KOHCTUTYUIHHO 3aKpilNIEeHMMH iHCTHTYLSIMH, SKAMH € Cynd Ta KoHCTUTymiiHMi
Cyn YkpaiHu.

OckinbKH Cy[0Ba BlaJla € HE3aJeXHO, a HE3AeXKHICTh i HENOTOPKAHHICTD
CYANB CHCTeMH CynoycTpolo Ta cyamiB Koucrutyuifimoro Cyny VYkpainu
rapanTyerbesi KoHctutyniero YkpaiHu, BUKOHaB4a Tijika BIaiu BiJOKpeMIeHa Bif
CyZIOBO1 TUJIKH BJIJIH.

Bpaxosyrouu ne, Koncrutyniitauit Cyn VkpaiHM KOXOZMTH BHCHOBKY MHpO
HeKOHCTUTYUIHHICTh OKpeMUX TIoNoxeHb 3akoHy Ne 1700, mo cTocyloThCs
MOoBHOBaXkeHb HallionaneHoro areHTcTBa 3 NHUTaHb 3aN06iraHHs KOpynuii B yacTHHi
KOHTPOJIBHUX (YHKILIH (KOHTPOIIIO) BUKOHABYO! BIaId Haj CyHIOBOIO TiJIKOIO BIIaju,
a came: MOBHOBaXX€Hb Ta IpaB HallioHaBbHOrO areHTCTBA 3 IUTAHb 3arobiraHHs
KOpYMUii, YNOBHOBaXEHMX OCI0 Ta YHNOBHOB&XEHMX IAPO3AUIB 3 MHTAHb
3al00iraHHss Ta BHABJIEHHS KOPYINIil, OCOGIMBOCTEN BpETyOBaHHS KOHGMIIKTY
iHTepeciB, 10 BUHHUK y MiSIIBHOCTI OKPEMHX KaTeropiil oci6, yHIOBHOBaXeHHX Ha
BUKOHAaHHS (YHKUiH gepxaBu abo MiCLEBOro CaMOBDsAyBaHHA, OOMIKy Ta
ONPHIIIONHEHHs JeKiapanii, KOHTPOIIO Ta NepeBipKH IeKiapamnili, BCTAHOBICHHS
CBO€YACHOCTI TOJAHHA IEKJapalliif, MOBHOI HepeBipKy JeKnaparifi, MOHITOPHUHTY
cnoco0y KMTTA CyG’eKTiB JIeKIapyBaHHS, [ONATKOBHX 3aXOIiB 3MiMCHEHHS
(iHAaHCOBOrO KOHTpONIO, BiANOBINANBHOCTI 3a KOpYNIiHHI a6o moB’s3ami 3

KOPYIIL€IO TPaBONOPYIIEHHS.

14. Koucrutyuitinuit Cyn YkpaiHu 3Beprae yBary 3akoHOAABLS Ha Te, IO,
3alpOBaKYIOYH IIOBHOBAXXEHHS Ta INpaBa HamiOHAJIBHOrO areHTCcTBa 3 IHTAHD
3a1100iraHHs KOPYIIii Ta iHIIMX OpraHiB BUKOHABYOI BIAH, IO CTOCYIOTHCS CYIULB,
SKi MalOTh CHEIiaJbHUN CTATYC Ta HAJIEXaTh JIO CyIOBOI T'iJIKHM BJaJd, BIH IOBUHEH

BUOKDEMIIIOBAaTH  KaTeropilo  Cy[JiB CHCTEMHM CyHOYCTPOIO Ta  CYIAIB
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Kouncruryuitinoro Cyny Ykpainu 3 ypaxyBaHHSM NPHUHIHUITY HE3aNeXHOCTi CyJOBOI
BIagu ta Koncrutyuiinoro Cyny VYkpainu. Ilpuniun mominy nepxasHoi BIamy i
Horo npakTuyHe BTLIEHHA — OalaHC BIagd — MOXe OOMeXyBaTH CyJOBYy BIaay Ta
KOHCTHTYUIMHUA KOHTpONB JIMIIE 3a JOIOMOIOI HeGarathox 3acobiB, cepes SKHX
sminn 10 Konctutynil Vkpainu Ta npouemypa immuBimyanbHOI BimmoBimamsHOCTI

CYIiB SIK HOCIiB CyHAOBOI BlIafy.

15. Koncrurynidiauit Cyn Vxpainu 3ayBaxye, 0 NeKIapyBaHHs JOXOiB 0ci6,
IO 3MIHCHIOIOTE MyOIIiuHy BIany, € Ge33anepevHor BUMOTOK y By ab-aKiit cydacHiit
AeMOKpaTH4Hi# nepxasi. He BHKmHKae cyMHIBIB i ToM (akT, mo my6aigdi ocobu B
JieprkaBl [OBAHHI [I0/1aBaTH JAEKJIapalliio po A0XOAH. IIpoTe BUXONA4H 3 NPHHIMITY
HE3aJIEXHOCTI Cy0BOI BIIaJI, CYCIIILHOI BaXKIMBOCTI Ta 3HAYMMOCTI 3a0e3meueHHs
peanpHOI HE3aNeXXHOCTI CyIJIiB, MiKHAPOJHUX MPHHIMIIB i CTaHJAPTIB Take
JeKJIapyBaHHs Ta HOTO IlepeBipKa MOBMHHI NMPOBOUTHCH 3 YPaxyBaHHAM IPHHIMITY

HE3aJIeXHOCTI CYIOBOT BIIaIH.

16. Takum unnom, Koncrutyniiiauit Cyn Ykpainu, IpoaHaTi3yBaBIIi MyHKT 8
4acTHHH repmoi crarri 11 3akony Ne 1700, a Takox HOB’SI3aHi 3 HUM IIOJIOKEHHS
NyHKTYy 6 4actunu mepmoi crarti 11, myHkrtiB 6, 7 yacTumM nmepmoi cratti 12,
YacCTHHHU Jpyroi crarri 13, mymkriB 5, 6 wactumu ampyroi crarri 13!, crarri 35,
4acTUHH deTBeproi crarri 48 3akomwy Ne 1700 Tta BpaxyBaBIIM NPHHIHI
HE3aNeXHOCT] cynoBoi Bnanu i Koncruryniitnoro Cyny Ykpainu, AiHIIOB BUCHOBKY,
mo nyHKTH 6, 8 wYacTMHM nepmoi crarti 11, nymxkta 1, 2, 6-10', 12, 12!
YaCTMHM MepIIol, YaCTUHW JApyra—Ir’'sTa cTarti 12, vacTMHa apyra crarti 13,
yactuHa Jpyra cratti 13!, crarrs 35, a63aum mpyrumii, Tperiif yacTHHE nepmoi
ctarti 47, ctarti 48-51, yacTHHHM Apyra, Tpets cTarTi 52, cTarTa 65 3akony No 1700
cynmepedaTh CTarTi 6, 4acTWHAaM Mmepmiii, Apyriii crarri 126, 4acTuHam mnepmii,

npyri# ctarti 149 Koncruryuii Vkpainu.

17. Bignosinwo jio crarri 366! KK Ykpainu nomanHs cy6’ekToM IeKIapyBaHHs
3aBiJIOMO HEJIOCTOBIPHHX BiIOMOCTeH y [eKiapamii ocobH, YIOBHOBaXeHOi Ha

BUKOHAaHHS (YHKUIH JepxaBu a0 MiCLEBOrO caMOBpsAyBaHHS, IepeIGaueHoi
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3akonoM Ne 1700, abo ymucHe HemomaHHS Cy6’€KTOM JEKIApyBaHHS 3a3HAYEHOI
AeKIapalii KaparoTbcs IWITpapoM BiA IOBOX THCAY II'STHUCOT JO TPhOX THCSY
HEONOAATKOBYBaHHUX MiHIMyMiB JIOXOJiB rpoMajsiH abo rpoMajiCbKUMU poboTaMu Ha
CTPOK BiJ CTa I'ATHECATH OO JBOXCOT COpPOKa IOAMH, a0o 1036aBIeHHSAM BOJII Ha
CTPOK IO IBOX POKiB, 3 M030aBJIeHHSM IpaBa 00iiiMaTy MEBHI NOCaAM Y 3aliMaTUCs
IIEBHOIO JiSUIBHICTIO Ha CTPOK A0 TPHOX POKIB.

3riguo 3 mpuMitkoro 1o crarti 366! KK Vkpainu cy6’exTaMul AeKIapyBaHHS €
ocobw, sKi BIAIIOBIAHO MO 4YacTHH mepmioi, apyroi crarri 45 3akomy Ne 1700
3000B’s13aHI NO/1aBaTH AEKIapallifo 0coO0H, YIOBHOBaXXEHO! Ha BUKOHAHHSA (YHKIiH
nepxaBu abo MiCIIEBOrO CaMOBPSIYBaHHS.

BinnosinaneHicTe 3a mieto crarrero KK Vkpainu 3a momaHHs cy6’ekToM
JeKJIapyBaHHs 3aBiIOMO HEIOCTOBIPHUX BiOMOCTEH y Jeknapallii CTOCOBHO MaiHa
abo iHmoro o6’ekTa AeKIapyBaHHS, 10 Ma€ BapTiCTh, HACTAE Y BUMAAKY, SKIO TaKi
BiJIOMOCTI BiAPI3HSIOTBCS BiJ] HOCTOBIPHUX Ha CyMy moHam 250 MPOXHMTKOBHX
MIHIMYMiB JUIs ITpane3iaTHUX Ocio.

»OKPEMHUM BHSBOM CIIPaBEIUIMBOCTI € MHTAHHA BiIOBIAHOCTI MOKapaHHs
BYMHEHOMY 3JIOUMHY; KaTeropis CIpaBefIMBOCTI mepenbadae, IO MOKApaHHS 3a
3MI0YMH [MOBUHHO OyTH [OMIpDHMM 3JIOYHHY... IIOKapaHHsI Mae TiepebyBatd y
CIIpaBEAIMBOMY CIIiBBITHOIIEHHI i3 TSXKICTIO Ta 00CTaBHHAMH CKOEHOTO i 0c0600
BHHHOIO®; ,IpaBOBa JepXKaBa, BBa)KAIOYM IIOKApaHHS IepenyciM BHUIIPaBHHM Ta
IIPEBEHTHBHUM 3acO00M, Mae€ BUKOPUCTOBYBATH He HAaJMIipHi, a juule HeoOXiaHi i
3yMOBIEHI MeTolo 3axonu“ (abzanm m’stuii  mignyskty 4.1  noyskry 4,
absan derBepTMH MiANMYHKTY 4.2 NyHKTY 4 MOTHMBYBAalbHOI YacTHHM PimeHHS
Koncruryunifinoro Cyny Vxpainu Bin 2 auctonana 2004 poky Ne 15-pn/2004).

Konctutyniiinut Cyn VkpalHM TakoX HAroJjIoIlyBaB, IO OOMEXEHHS OO
peanizanii KOHCTHTYLiHHHMX IpaB i cBOOOA He MOXYTh OYyTH CBaBUIBHHMH Ta
HECTpaBeNIMBUMH, BOHHM MAalOTh BCTAHOBIIOBATHUCS BUKIIOUHO KoOHCTHTYHi€O i
3aKOHaMH YKpaiHW, [epeciilyBaTyé JIETITUMHY MeTy, OyTH 0O0yMOBIEHUMHU
CyCHIIBHOIO ~ HEOOXIAHICTIO JOCATHEHHsI 1€l MeTH, NpONOPUiHHMMH Ta
OOIDYHTOBaHMMH, y pa3i oOMexeHHS KOHCTHTYIHHOro mpaBa abo cBOGOAM
3aKOHOJaBellb 3000B’s13aHUI 3allpOBaJUTH TaKe IPABOBE PErYJIIOBAHHS, SKE AacTb

MOXIUBICTh ONTHMAJBHO JOCSAITH JIETITUMHOI METH 3 MiHIMalbHUM BTPYYaHHSIM Y
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peaiizamniro 1poro npasa abo cBOGOA¥ i He MOPYIIYBAaTH CYTHICHHH 3MIiCT Takoro
npasa (ab3an TpeTid miamyHkTy 2.1 myHKTY 2 MOTHBYBaJbHOI 9aCTHHM PilleHHS
Biz 1 yepBHs 2016 poky Ne 2-pri/2016).

Kpuminanizamis KOHKPETHOTO BYMHKY JIFOJMHH MOXJIMBA 32 YMOBH, SIKIIO IIe
BiIIOBila€, 30KpeMa, CYKYIHOCTI TaKWX KpHUTepiiB: 3HayHa (CyTTeBa) CyCIiNTbHA
Hebe3neKa NiTHHS; MOMIMPEHHS aHAJOTIYHUX IisiHb y CYCIiNBCTBI; Hee(eKTHBHICTD
IHIIMX Tajy3eBUX IIPaBOBUX 3acO0iB BILIMBY Ha 3a3HAadeHi AISHHA, HEMOXIIUBICTH
YCIIIIHOI 60POTHOU 3 JiTHHSIM MEHII PEIPECUBHUMH METOIAMH.

VY pasi HeJOTpHMaHHS 3aKOHOJABIEM BKA3aHUX KPHTEpPIiB KpHMiHaiizaIil
MOXX€ BHHHUKHYTH CHTyallis, KOJIHM 3JIOYMHOM OyZAe BHM3HAHO IisHHS, SKOMY He
IpUTaMaHHl JOCTaTHI JUId KpHUMiHaJi3amil xapakTep Ta CTYMiHb CYCIiNBHOI IIKOMIH.
Y Takomy BHIaJKy KpHMiHaJi3alis 3iCHIOETCS 3a BiZICYTHOCTI AJIS IIBOTO IiZCTAB,
1 3a 1l pe3ynpTaTOM 3J0YHHOM BH3HAETHCS MisHHA, AK€ 00 €KTUBHO TAKUM He €.
BHacmigok LbOrO CTBOPIOIOTBCS 3aKOHOZABYI OCHOBH JUIS  OE3MiCTABHOrO
TIPUTATHEHHS 110 KpUMIHANBHOI BiANOBIAAIBHOCTI 3a HisHHA, 33 sIK€ HACTA€ MEHII
CyBOpa IOpUIMYHA BiANOBiJanbHiCTh. HaBeneHe nopyliye KOHCTUTY i MHMH TPUHIMIT
BEPXOBEHCTBA IpaBa (YacThHa nepma crarti 8 OcHoBHOTO 3akoHy Ykpainm).

JloTpMaHHs BHMOTH SICHOCTI 1 HEABO3HAYHOCTI HOPM, SIKi BCTaHOBIIOIOTH
KPUMiHAJIbHY BiJMOBiJAIBHICT, € OCOONMBO BAXJIWBAM 3 OISy Ha Crerudiky
KPUMIHQILHOTO ~ 3aKOHY Ta  HACHiAKA IPUTATHEHHS [0  KPUMiHAJIBHOL
BiMOBIJATBHOCTI, aJ)Ke IIPUTSATHEHHS JIO TAKOrO BUIY IOPHAMYHOI BiANOBiAaIBHOCTI
MOB’SI3aHE 3 MOXIHMBHMMH ICTOTHUMHM OOMEXEHHSAMH IIpaB i1 cBOOOJ TIONMHU
(mepmre peyeHHs ab3ally ChOMOTrO IYHKTY 3 MOTHBYBaJbHOI 4YacTHHHM PimeHHs
Koncturyuidinoro Cyny Ykpainu Bix 26 mortoro 2019 poxy Ne 1-p/2019).

BinnosinHo no mosumnii €Bponeicskoro cyay 3 Npap MOAMHM SKIO HAETHCS
Ipo 1o30aBIeHHs] CBOOOMM, HAA3BHYAMHO BAXIMBHUM € 3a0e3ledeHHS 3arajibHOro
IPUHIMITY IOPUIHYHOI BU3HAYEHOCTI; BUMOTa ,,IKOCTI IPHUIIUCIB MpaBa“ B pO3yMiHHi
nyHkTy 1 crarti 5 KonBeHIii o3Havae, 110 KO HAIiOHATHHUE 3aKOH I03BOJISE
MOXIMBICTh 11036aBIeHHs CBOOOIHM, Takuil 3aKOH Mae GyTH JOCTATHBO JOCTYIHHM,
YiTKO chOpMyIbOBaHHM | Iepen0adyyBaHAM y 3acCTOCYBAaHHi, OO BHKIIOYMTH
Oynb-sikuii pusuk cBaBimaa (§ 19 pimenns y copasi ,Hosik npotu Ykpainu®
(Novik v. Ukraine Bix 18 rpyaus 2008 poxy (3assa Ne 48068/06).
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3a CBO€IO NPaBOBOIO IPUPOJIOI0 MONAHHS Cy0’€KTOM JEeKIapyBaHHS 3aBiIoMO
HEZIOCTOBIPHMX BiOMOCTEH y AeKyapalii, a TAKOXX yMHCHE HENOIaHHs AeKIapariii
X04 1 CBIAYaTh IIPO IOPYIIEHHS BUMOT AHTUKOPYILIMHOIO 3aKOHOAABCTBA, OQHAK
Taki JisHHA HE 37aTHI 3alOMifATH iCTOTHOI IIKOAW (i3HYHIA YM FOPHAWYHIA 0CcO6i,
CycninecTBy a0 aAepxaBi B obcsrax, HeOOXiOHHX JUIf BHU3HAHHA iX CyCHIIBHO
Hebe3neyHuMH BinoBigHO ;10 BUMor crarti 11 KK Vkpaiuu.

Koncruryniinuii Cyn VYkpaiHH BBaxae, IO [AEKIapyBaHHS 3aBiJOMO
HEJOCTOBIPHUX BiOMOCTEH y Hekiapallil, a TaKOXX YMHCHE HEIOJAAHHSA CYH’€KTOM
AeKIapyBaHHs AeKiIapalii MaroTb OyTH MiACTaBOIO Ui IHIIMX BHIIB IOPUIMYHOL
BiIITOBI HAJILHOCTI.

OpraH KOHCTMTYLIHHOI IOpHCIMKLII 3a3HayaB, IO HE3BAXAXOYM HA Te, ILO
KODYIIlisl € OJHI€I0 3 OCHOBHUX 3arpo3 HallloHambHiM Oesmeri Ykpaidnu, mpoTumis
KOpymnuii Mae 3IiCHIOBATHCS BHKIIOYHO [PABOBMMH 3aC00aMu 3 IDOTPUMMAaHHSIM
KOHCTHTYLIHHMX NPHHLUIIB Ta NPHUIIKCIB 3aKOHOIAABCTBA, YXBAJIEHOrO BiANOBIAHO
no Koncrutyuii Ykpainu (a63an 4eTBepTHit MiAMyHKTY 2.2 MyHKTY 2 MOTHBYBAJIbHOI
yacTHHH PimeHHs Bin 26 motoro 2019 poky Ne 1-p/2019).

Hocniguemuy cknaj 37104uHy, nepenbadeHoro crarreo 366' KK Vkpainu,
Koncrurynidinuii Cyn YkpalHu OifIIOB BUCHOBKY, IO BUKOPHCTAHHS FOPMAUYHHX
KOHCTPYKIIH, Yy #AKHX BIICYTHIl 4YiTKM#l IIepeniK 3aKOHIB, YHEMOXKIUBIIIOE
ONHO3HAYHE BU3HAYEHHsA Koja Cy0’€KTiB 3J0YMHY, a BiJCHIOYHI HOPMHU
YHEMOXIIMBJIIOIOTh BCTAHOBJIEHHS Kojla 1X ajpecariB. JSK Hacmigok, [0
Bi/NOBIJAJILHOCTI 32 yMHCHE HEIOJaHHs eKiapauii Moxxe GyTH MPHTATHYTO OCi6,
AKi He MOXYTh OyTH y4aCHHKaMM MPABOBIIHOCHH 3 JEKJIapyBaHHs, a TOMY CBiZOMO
He BUKOHAJIM TaKOro o0oB’s3Ky. 3a3HayeHe He Y3TOIDKYETHCS 3 MOHATTAM IPaBOBOI
AepKaBH Ta MPUHIMIIOM BEPXOBEHCTBA IIpaBa, 3aKpilUICHWM Yy YACTUHI INepuIii
crarti 8 OcHoBHOro 3akoHy YKpaiHW, 30KpeMa TaKUMH HOTO €JeMEHTaMH, SK
IOpHIMYHA BU3HAYEHICTh Ta Iepe0adyBaHiCTh 3aKOHY.

Koncruryniinuii Cyn VxpaiHu BBakae, IO BCTAHOBJIEHHS KPUMiHANBHOI
BIATOBINATFHOCTI 32 JleKIapyBaHHS 3aBiIOMO HEJOCTOBIpHMX BimomocTeil y
JeKnapanii, a TaKko)X yMHCHE HeIOHaHHSA Cy0’e€KTOM [eKIapyBaHHs NeKiapalil €
HaJMIpDHAM IOKapaHHSM 3a BUHHEHHS IMX [pPaBONOpyIleHs. HeraTuBHI HaCIifKH,

AKHX 3a3Ha€ 0coba, MPUTIATHYTa A0 KPHUMIHAJIBHOI BiAMOBINAIBHOCTI 32 BUMHEHHS
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310YMHiB, nepenbauenux crarrero 366! KK Vkpainu, mempomopuiiini mKoxi, sika

HacTaja abo MOIJa HaCTaTH y pa3i BUNHEHHs BiJlIOBITHHX JisHb.

18. TakuMm 4YMHOM, HaBeJeHE CBiLYMUTH, IO 3aKOHOIABEIh HE JOTpUMaB
NPUHIMUINIB  CIPABEUIMBOCTI Ta MPONOPUIMHOCTI SIK  €NEMEHTIB MPHHIMITY
BEPXOBEHCTBA NPaBa, a 0Txe, cTaTTs 366' KK Vkpainu cynepeunTs 9acTuHi mepuiii

ctarti 8 OcHOBHOrO 3akoHy YKpaiHu.

BpaxoByrouu BMKIaAeHEe Ta Kepyloduch crarTamu 147, 150, 1512, 152, 153
Konctutyuii Yxpainu, Ha mincrasi crareit 7, 32, 35, 65, 66, 74, 84, 88, 89, 91, 92, 94
3akoHy VYkpainu ,lIpo Koncruryniituuit Cyn Vxpainu Koucruryuiitamit Cyn

VYkpainu

BHPpINHUB:

1. Busnatu Takumu, mo He Bimnosimarore KoHcturynii Vkpainm
(€ HEKOHCTUTY LI THUMH ):

— ImyHKTH 6, 8 yacTuHH nepmoi cratti 11, nynkta 1, 2, 6-10', 12, 12!
YacTHHHU IepLIOl, YaCTHHM APYry —II'ATy cTaTti 12, yacTuHy mpyry crarti 13,
4acTHHy JApyry cratti 13!, crarmio 35, abzaum mpyrmii, Tperiif uacTuHHM nepuioi
crarti 47, crarti 48-51, "acTMHH Apyry, TpeTio cTarti 52, cTaTTio 65 3akoHy
Ykpaiuu ,Ilpo 3anobiranns xopynuii“ Bix 14 sxotas 2014 poky Ne 1700-VII 3i
3MIHAMU;

— cTarTio 366' KpuMinansHoro konekcy YkpaiHu.

2. IllyukTtu 6, 8 wacTmHM nepimoi crarri 11, mymktu 1, 2, 6-10' 12, 12!
YaCTHHHU MEpILIOl, YaCTUHW Opyra—I’sTa crarTi 12, wactuHa apyra crarti 13,
yacTHHa gApyra craTti 13, crarra 35, a63amm apyruit, TPeTili YacTHHH IepIIol
crarti 47, crarti 48-51, wyactumu mpyra, Tpers crarTi 52, crarts 65 3aKkoHy
Ykpaiuu ,Ilpo 3anobirasns xopynmii Bix 14 sxoBtHsa 2014 poky Ne 1700-VII 3i

sMiHamu,  craTtd 366!  KpuminaneHOro — Komekcy VYKkpainu,  BH3HaHI
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HEeKOHCTHTYLiHHUMH, BTPA4yalOTh YHHHICTH 3 JHA YXBAICHHS KoHcTutyniitnum

Cynom Ykpainu mporo Pimenss.

3. Pimrenns Koncruryniitroro Cyny VkpaiHu € 060B’I3KOBHM, OCTaTOYHHM TA

TaKHM, IO HE MOXE 6yTI/I OCKapIKCHO.

Pimenns Koncrutymifinoro Cyany VxpaiHm mimmnsrae OIyOJiKyBaHHIO Y

»Bicauky KoHcruryniitnoro Cyny Ykpainu®.
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